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STATEMENT OF THE CASE

Mr. Fitch filed a timely appeal against an August 21, 2003 determination that denied unemployment benefits under AS 23.20.379. The issue is whether he voluntarily quit suitable work without good cause or was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Fitch began working for ABCO on March 29, 2002 as the store manager at the Fairbanks location. He last worked on July 22, 2003. At that time, he normally worked 40 hours per week at a rate of $12.00 per hour. The store sells bearings, seals, tools, and lubricants

On July 23rd and July 24th Mr. Fitch was ill and bed-bound with a bad case of the flu. On the morning of July 23rd, Mr. Fitch called Sean, a person who worked at the store next to ABCO, to ask him to put a sign on the ABCO door. Sean put up a sign saying the business was closed due to illness and advising customers to call the Anchorage store at the number provided. Mr. Fitch also put a message on his cell phone instructing customers where to call for service as the Fairbanks store was closed due to illness. The company phone line was forwarded to Mr. Fitch’s cell phone the evening before per standard evening closing procedure. Mr. Fitch was the only store employee at the time his work ended. Mr. Fitch went to the doctor on July 24th. He was still very ill. 

When Mr. Fitch was ill in the past or out of the office as he sometimes was during business hours, Mr. Fitch followed a similar procedure; that is, he put a note on the door advising customers of his return time and a phone number where they could be helped. Mr. Fitch also forwarded the company phone to his cell phone so that he could attempt to help customers during his absence from the store. 

The employer testified that the company procedure to follow when an employee was to be absent for whatever reason was to let someone in the Anchorage store know of the absence, leave a note of explanation on the front door of the store, and forward the phone to the Anchorage store. 

Mr. Fitch testified that in the past he never contacted anyone in the Anchorage office about his absences and that he followed the rest of the procedure. There was never a problem with what 

Mr. Fitch did when absent in the past. Mr. Fitch was never warned about previous absences.

On July 25th, Mr. and Mrs. Wilkins, the owners of ABCO, drove to Fairbanks to find out what was going on. They were getting calls from customers asking if the store in Fairbanks was closing as no one had been there “for days.” They were unable to contact Mr. Fitch by telephone despite numerous calls placed to him. On arriving at the Fairbanks store, the Wilkins’s found the store in disarray. Mr. Fitch was packing into his vehicle all of his belongings, which were located at the store due to a recent divorce. 

Mr. Fitch was upset because he was told by Mr. Landino, an employee that Mr. Fitch had fired the previous week, that Mr. Wilkins hired him, Mr. Landino, as the new store manager. On July 25th, Mr. Fitch tried without success to call Mr. Wilkins to find out if what Mr. Landino told him was true. Mr. Wilkins was unavailable to be called on his cell phone as he was on his way to Fairbanks at the time Mr. Fitch tried to call. Mr. Fitch had no reason to fully disbelieve what 

Mr. Landino told him and, thus, began to pack his belongings when unable to speak with Mr. Wilkins.

Mr. Landino testified that, because of Mr. Fitch’s absences, Mr. Wilkins had hired him, Mr. Landino, as the store manager to replace Mr. Fitch.

As Mr. Fitch was packing, there was an altercation between Mr. Fitch and Mrs. Wilkins, who were both emotional and excited. Foul language was used. Both called the police. Mrs. Wilkins testified that Mr. Fitch said at one point during the altercation, “You guys can’t fire me. I quit.” Mr. Fitch denied saying such a statement, as he had already been told by Mr. Landino that he, Mr. Landino, was Mr. Fitch’s replacement. Mr. Wilkins did not deny that he had hired Mr. Landino as Mr. Fitch’s replacement.

After the police officer arrived and calmed everyone down, Mr. Fitch finished packing up his personal belongings and left the store. 

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily without good cause. . . 

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Fitch did not leave work because he quit, as had been the conclusion of the call center. 

Mr. Fitch left the job because he was told by his replacement, Mr. Landino, that he no longer had

a job with ABCO. 

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

Mr. Fitch was discharged from his job due to a two-day absence, during which Mr. Fitch was so ill he was unable to leave his bed except to see his doctor. The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case, the final incident leading to his discharge, Mr. Fitch testified, was that he was sick and unable to attend work, a situation that is considered compelling. Mr. Fitch took the steps he had taken when absent in the past. The employer brought forth no evidence that Mr. Fitch had been warned about his use of prior procedures during absences from the store. Mr. Fitch may have been guilty of making an error in judgment in failing to call the Anchorage store about his illness and resulting absences. Under these circumstances, however, for unemployment insurance purposes, there was no misconduct. 

I hold that Mr. Fitch was not terminated for work-connected misconduct.  

DECISION

The notice of determination issued in this matter on August 21, 2003 is REVERSED and MODIFIED. Mr. Fitch is allowed benefits pursuant to AS 23.20.379 (a) (2) (discharge) for the week ending August 2, 2003 through the week ending September 6, 2003. His maximum payable benefits are not reduced by three times his weekly benefit amount, and he may yet be eligible for the receipt of future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on September 12, 2003.


Diane Reeves


Hearing Officer

