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STATEMENT OF THE CASE

On August 22, 2003, Mr. Wertheimer timely appealed a notice of determination issued under AS 23.20.379. The issue before the Appeal Tribunal is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Wertheimer began working for Alaska Travel Adventures in 1998. He last worked on June 30, 2003. At that time, he normally worked 60 hours per week and earned $2,400 per month.

On June 25, Mr. Wertheimer became very ill and took sick leave from that day through June 27, after which time Mr. Wertheimer returned to work.  At the end of working an 11-hour shift on June 30, it became apparent to Mr. Wertheimer that he was still very ill. 

Mr. Wertheimer called Mr. Windred, Vice President and his direct supervisor, on the evening of June 30 and notified him that he was too ill to work the next day and that he needed to go to the doctor.  Mr. Windred told him that he needed him to work, he had already had three days off, and that the best he could do was reduce his tours from four to three.  At this point, Mr. Wertheimer quit his job.

Mr. Wertheimer saw a doctor on July 1 and was diagnosed with bronchitis and bronchial pneumonia and advised to get bed rest for at least five days.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

In the Employment Security Division’s Benefit Policy Manual § VL 235 it states in part:

A worker may leave work because of illness, either on a leave of absence or permanently. 

If a leave of absence is reasonable, the worker is expected to request it before quitting.  It may not be a viable alternative to quitting if the illness is of long duration or if the job is short.  

In most cases a doctor's statement is necessary to document the necessity for the quit. Where the situation is obvious, it is not required.

Mr. Wertheimer was too ill to work.  He requested sick leave and was turned down.  The employer did not grant the leave because they needed the services of Mr. Wertheimer.  Mr. Wertheimer acted reasonably in the situation in which he found himself and tried in good faith to remain employed.

Although Mr. Wertheimer was unable to see a doctor before he quit, the seriousness of his illness was confirmed by the doctor the next day.
It is the conclusion of the Appeal Tribunal that Mr. Wertheimer voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on August 13, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Wertheimer is allowed benefits for the weeks ending July 12, 2003 through August 16, 2003 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 18, 2003.
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