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STATEMENT OF THE CASE

On August 21, 2003, Mrs. Johnson timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause or was discharged for misconduct in connection with the work.

FINDINGS OF FACT

Mrs. Johnson began working for Giggles and Wiggles on May 29, 2003 as an assistant pre-school teacher. She last worked on June 6, 2003. At that time, she normally worked 34 hours per week and earned $7 per hour.

When Mrs. Johnson began working for the employer, she was guaranteed at least 30 hours per week and her agreed upon schedule was Monday through Friday, 11am-6pm.  The daycare center was open from 6am-6pm.  It had recently opened for business and was still in the process of steady enrollment.  If Mrs. Johnson’s hours needed to be adjusted, she was informed the evening before. 

Mr. and Mrs. Johnson have one vehicle.  Mrs. Johnson used her morning break to pick her husband up from work.  On five occasions she was asked to come in one hour early.  This conflicted with Mrs. Johnson’s ability to pick up her husband, as it delayed her morning break.  Mrs. Johnson asked for an early break but the employer was unable to accommodate her request due to state regulation.   Mr. Johnson worked approximately 5-6 miles away from their home.  On a few occasions he was able to get a ride home with a co-worker.  The Johnsons did not consider a taxi.

On Monday, June 2, Mrs. Johnson informed Ms. Colquitt, the center owner, that if she could not be guaranteed an inflexible shift, she would have to quit effective June 6.  On Wednesday, June 4, Ms. Colquitt asked Mrs. Johnson if she was sure she could not stay on, at which point Mrs. Johnson said she would talk to her husband.  On June 4 or 5, Mrs. Johnson said she could continue working, but only on Thursdays and Fridays.  Ms. Colquitt said that would not work because she needed someone to work full-time.  Ms. Colquitt did not put Mrs. Johnson on future schedules because she assumed she had resigned when she was told she could not work part-time.

On Monday, June 9, Mrs. Johnson called Ms. Colquitt for the work schedule and was told it was not done.  On June 11, Mrs. Johnson took a class relevant to her work and picked up her paycheck.  She inquired into the schedule and was told again that it was not complete.  Mrs. Johnson eventually concluded she had been discharged and did not contact Ms. Colquitt directly after June 11.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

It is clear Mrs. Johnson thought she was still employed even though she had turned in her resignation effective June 6.  She called twice for a schedule and was told twice it was not completed.  She attended a class relating to her job as late as June 11.   The only reasonable explanation is that the employer had not effectively communicated to Mrs. Johnson that her resignation had been accepted.  The employer added to this confusion by responding to Mrs. Johnson’s scheduling inquiries by saying the schedule was not completed.

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mrs. Johnson took the action which lead to the separation by turning in her resignation. In the Employment Security Division’s Benefit Policy Manual § VL 135.6, it states in part:

If a worker establishes a resignation date, but later withdraws the resignation, the separation remains a voluntary quit.  The worker's resignation terminates the employment relationship on the effective date of the resignation.  The retraction of the resignation is a new offer of services that the employer has the right to accept or reject.  

Because Mrs. Johnson set a resignation date of June 6, her separation remains a voluntary quit.  Her resignation terminated the employment relationship and her inquiries into the employer’s schedule after that point is considered a new offer of her services, which the employer can accept or reject.  Even though the employer could have done a better job of acknowledging the resignation, it does not change the fact that a resignation was given and does not make the separation a discharge.

Ms. Colquitt’s decision to eliminate Mrs. Johnson from the schedule and tell her the schedule was not complete, both indicate an unwillingness to accept Mrs. Johnson’s new offer of services.

Because it is determined Mrs. Johnson voluntarily left her employment, the burden of persuasion is with her to establish she had good cause for doing so.  The Benefit Policy Manual § VL 450, states in part:

A worker does not have good cause to quit because the hours, days, or shifts are inconvenient, undesirable, or interfere with other activities such as self‑employment.  The employer may have a variety of business reasons for requiring the work schedule.  The employer's prerogative to establish the work schedule should be given primary consideration.

Mrs. Johnson quit because the employer occasionally changed her schedule.  The employer tried to maintain a set schedule for Mrs. Johnson, but business decisions occasionally dictated otherwise.  The Center was a new business and needed to make accommodations for the constant intake of new clients.

Mrs. Johnson wanted a set schedule due to transportation problems.  The Benefit Policy Manual § VL 150.2 , states in part:

A worker quits with good cause due to transportation difficulties only if the worker used all ordinary common sense and prudence to solve the difficulties, and they remained insurmountable.

Mrs. Johnson has not shown that her transportation problems were insurmountable.  Her change in schedule was not daily.  She was given prior notice.  She has not shown she exhausted all reasonable alternatives for a situation that occurred on a temporary basis, such as hire a taxi or have her husband wait the extra hour.

Because it is an employer’s prerogative to set a schedule, and because Mrs. Johnson’s reasons for not accepting the change in schedule were not compelling, she is not considered to have had good cause to quit her employment.

.

It is the conclusion of the Appeal Tribunal that Mrs. Johnson voluntarily left suitable work without good cause.

DECISION

The notice of determination issued in this matter on August 21, 2003 is AFFIRMED. Benefits are denied for the weeks ending June 14, 2003 through July 19, 2003. Mrs. Johnson’s benefits remain reduced by three times the weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 25, 2003.


Janne Carran


Hearing Officer

