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STATEMENT OF THE CASE

On August 25, 2003, Ms. Klutz timely appealed a denial of unemployment insurance benefits issued under AS 23.20.379. The issue before me is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Ms. Klutz began working for T&E Enterprises in August of 1999. She last worked on June 15, 2003. At that time, she normally worked 70-80 hours per week as the office manager and earned $10 per hour.

On June 16, T&E Enterprises Inc. was sold and the new owner took over.  Ms. Klutz was offered her same position with some changes, including how she was paid.  The previous owner had paid Ms. Klutz $10 per hour and given her other compensation for her steady overtime hours, such as free fishing trips and food.  This was common practice as the owner could not afford to pay overtime and employees were willing to work extra hours at straight time.

Mr. Thomas, the new owner, offered Ms. Klutz the same rate of pay and a steady schedule of over 40 hours per week, but instead of other compensation, he offered to pay her straight time on checks from two different companies.  Ms. Klutz did not agree to this method of payment because she thought she would not be getting the same amount of money.  She finished out her employment with the previous owner and quit June 15.

The laws governing overtime require anything over 8 hours per day or 40 hours per week be paid at the rate of one and one-half the hourly rate.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

While Ms. Klutz quit her job over the amount of pay, it is the method of payment that the Tribunal will address.

In the Employment Security Division’s Benefit Policy Manual § VL 90, it states in part:


A worker who leaves employment that requires the worker to violate religious convictions or moral scruples, break a law, or to act contrary to a recognized code of ethics, leaves work with good cause.  In the absence of a violation of law, a recognized code of ethics, or a worker's sincerely held religious beliefs, mere disapproval of the employer's method of conducting business is not a compelling reason for leaving work.  Actual violations of law make the work unsuitable. 

The method of payment offered to Ms. Klutz was in direct violation of the laws governing the legal requirement to pay overtime.  Because the method of payment would have been illegal, the work is deemed unsuitable, and as such, Ms. Klutz does not have to show good cause for quitting.

It is the conclusion of the Appeal Tribunal that Ms. Klutz voluntarily left unsuitable work.

DECISION

The notice of determination issued in this matter on August 21, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Ms. Klutz is allowed benefits for the weeks ending June 21, 2003 through July 26, 2003 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 24, 2003.


Janne Carran


Hearing Officer

