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CASE HISTORY

The claimant appealed two August 20, 2003 determinations that deny benefits under AS 23.20.378. The issues are whether the claimant satisfies able to and available for work requirements.

FINDINGS OF FACT

Both of the August 20, 2003 determinations under appeal denied the claimant benefits per AS 23.20.378 beginning with the week ending March 22, 2003 and continuing through the week ending August 16, 2003. The determination denied benefits, holding that the claimant was self-employed during those weeks and not available for full-time work. 

Ms. Hickey established an unemployment insurance claim effective March 30, 2003fillin "" \d "". At the time shefillin "" \d "" opened herfillin "" \d "" claim for benefits, she was interested in any kind of work. Ms. Hickey has experience in insurance and computer programming work, but she has other skills from jobs she had in her 20s. Ms. Hickey is inquisitive and analytical, and she has good communications skills. She is interested in finding insurance agent, computer programmer, and investigator work.

In December 2002, Ms. Hickey began studying in the evenings and on the weekends to be an insurance agent and got her insurance agent license in 2003. She wrote her first piece of insurance business on March 22, 2003. Ms. Hickey estimates that she spends anywhere from zero to 30 hours per week on her insurance business. She gets paid by commission only and must pay her own taxes. Ms. Hickey does not have a business license. The insurance company with which Ms. Hickey is associated requires that she attend a one-hour meeting every Friday and that Ms. Hickey call “leads” during evening hours from 6:00 to 9:00 p.m. on Mondays and Fridays if she hasn’t met a certain quota.fillin "" \d ""
Ms. Hickey wants to work full-time. Since leaving her last job in August of 2002, Ms. Hickey has been searching for full-time work through the Internet to include Workplace Alaska, at the Job Centers in Anchorage, through the newspapers, and by calling businesses in Anchorage. 

Ms. Hickey has sent out numerous resumes since last working in August of 2002 and has gone on several interviews with insurance companies. There have been no offers of employment thus far. Ms. Hickey is willing to work any hours and days of the week.

Ms. Hickey is currently doing her insurance business until she can find full-time employment. If Ms. Hickey finds full-time work, she would give up her self-employment, although it would not be necessary.

Ms. Hickey usually works as a computer programmer. She will accept employment in that field that pays at least $20 per hour. Ms. Hickey is also willing to accept work as an insurance agent or an investigator. For those types of work, Ms. Hickey will accept no less than $15 per hour. The call center did not send labor market information with the hearing record.

PROVISIONS OF LAW

AS 23.20.378 provides, in part:

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;

(5) is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 

CONCLUSION

In Shidner, Comm’r Dec. 00 1812, January 2, 2001, the Commissioner held:

In Arndt v. State, DOL, 583 P2d 799, Alaska, September 22, 1978, the Alaska Supreme Court adopted a two-fold test for determining a claimant's availability for work. The court held:


The test requires "(1) that an individual claimant be willing to accept suitable work which he has no good cause for refusing, and (2) that the claimant thereby make himself available to a substantial field of employment".

This decision has been codified in 8 AAC 85.350. The burden is on the claimant to establish the first part of the test. The burden is on the Division to establish there is not a substantial field of employment remaining if it intends to deny benefits.
Ms. Hickey’s testimony satisfies the first part of the Arndt test establishing her self-employment did not interfere with her willingness and availability for work. The call center did not submit to the hearing record, per Arndt, labor market evidence sufficient to establish that her desire to receive at least $15 per hour as an insurance agent or as an investigator and to receive at least $20 per hour as a computer programmer renders her unattached to a substantial field of employment.

DECISION
The August 20, 2003 availability for work determinations that denied the claimant benefits from the week ending March 22, 2003 through the week ending 

August 16, 2003, per AS 23.20.378, are REVERSED. The claimant is allowed benefits beginning with the week ending March 22, 2003 through the week ending August 16, 2003 if she is otherwise eligible.

The issue of Ms. Hickey’s full availability is REMANDED to the call center to obtain labor market information to show whether Ms. Hickey’s wage restriction makes her unavailable for a substantial field of employment. Benefits are not payable pending the outcome of the call center determination in the matter of Ms. Hickey’s wage restriction.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 16, 2003.
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Hearing Officer

