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CASE HISTORY

Ms. Bowers timely appealed a determination issued on August 11, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Bowers worked for the First National Bank of Alaska during the period November 1990 through May 30, 2003. She earned $19.87 per hour for full-time work as an operations supervisor I. Ms. Bowers’ employment relationship ended on June 30, 2003.

On May 5, Ms. Bowers gave her resignation notice effective May 30. She wanted to be a “stay at home mom” for her two children. In mid-May, she discovered she might have a serious medical problem and asked to rescind her resignation. The request was denied because her position was filled. Ms. Bowers was instructed to begin applying for other jobs that might come available.

Ms. Bowers applied for several positions and interviewed for one. She was not selected. All other positions either had pending offers, had been filled, or were higher than her operations supervisor position. 

From May 31 through June 30, Ms. Bowers was on paid leave that allowed the employer to keep her on their payroll as an employee. It was hoped that Ms. Bowers would have obtained another full-time position before June 30. 

If the medical problem had not arisen in mid-May, Ms. Bowers would have followed through with her resignation effective May 30. She changed her mind simply because she needed the medical benefits the bank had to offer.

Ms. Bowers has two children ages 13 and 9. Her oldest child has low grades and difficulty getting her homework done. Ms. Bowers wanted to be at home with her children to give them more supervision, help with their development, and offer more nurturing. She agrees they are able to stay at home after school by themselves.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action, which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Ms. Bowers submitted a letter of resignation. However, ten days into the resignation period, she changed her mind and wanted to continue working, thereby rescinding her resignation notice. There are two policies on the issue of who is the moving party when an employee attempts to withdraw a resignation.

“Section VL 135.6-1 [of the Department’s Benefit Policy Manual] deals with cases where a worker’s resignation is withdrawn. According to that policy, with which we concur, if the worker has merely expressed an intention to resign and does not set a resignation date, the employer’s insistence that he resign is considered a discharge. The employer is considered the moving party.” Tracy, Comm’r Dec. No. 9121535, October 31, 1991

If a worker establishes a resignation date, but later withdraws the resignation, the separation remains a voluntary quit. The worker's resignation terminates the employment relationship on the effective date of the resignation. The retraction of the resignation is a new offer of services that the employer has the right to accept or reject. Benefit Policy Manual, §VL 135.6. 
Although Ms. Bowers was maintained as an employee with her former employer for another month after her resignation effective date, she did not perform any services. Her status as an “employee” for the month of June was for benefit purposes only. Ms. Bowers took the steps that ended her employment. Therefore, she has the burden to show good cause for leaving work.

A desire to stay home with one’s children is understandable. However, it has not been shown that Ms. Bowers had no alternative but to quit. One possibility would have been to ask for less hours at work or a modified workweek that would allow her to be at home earlier in the day during the school year. 

Finally, Ms. Bowers planned to quit just as school was ending for the year. There would have been no homework or school requirements until the fall.

Based on the above, Ms. Bowers left her last work without good cause.

DECISION
The determination issued on August 11, 2003 is AFFIRMED. Benefits are denied for the weeks ending July 5, 2003 through August 9, 2003. Ms. Bowers’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 16, 2003.
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