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CASE HISTORY

The employer timely appealed a determination issued on July 31, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Gray last worked for Edward D. Jones & Company during the period March 24, 1998 through July 21, 2003. She earned $17.32 per hour for full-time work as a branch office administrator. Ms. Gray was discharged effective July 21 for her failure to follow her supervisor’s instructions.

On July 16, Ms. Gray met with the branch manager, Mr. Roberts, and a human resources representative located in the Lower 48. Management was concerned about Ms. Gray’s tardiness, personal phone calls, ability to follow directions, and involving clients with 

Ms. Gray’s personnel problems. The conversation was verbal, nothing was given to Ms. Gray in writing. 

Exhibit 1, pages 6 through 8, contains a copy of the written reprimand that the employer’s representative, Ms. Kranzberg, testified Ms. Gray had signed. Ms. Gray did not sign the warning. One was not provided for this hearing.

Ms. Kranzberg did not have first hand knowledge of the meeting between the three individuals on July 16. She believed Mr. Roberts made it clear that Ms. Gray was to contact him if she were unable to be at work among the other items listed on the warning notice.

Ms. Gray adamantly denies that all the items were discussed. In fact, when she tried to explain that some of the allegations were false, the human resources representative would not listen. 

Ms. Gray was upset but continued to work the rest of the day. She opted not to work the rest of the week.

On July 17, Ms. Gray called Mr. Roberts on his cell phone but he did not answer. She had decided to take the rest of the week off so she could think about the meeting of the previous day. Ms. Gray took it upon herself to call the “on-call” person so the office would be covered. She then left a message for Mr. Roberts at the office to inform him of her intentions.

The employer opted to discharge Ms. Gray because the written warning indicated further infractions could result in her termination. Ms. Gray was unaware that her job was in jeopardy. The employer believed that Ms. Gray should have shown her desire to improve by being at work as scheduled. The employer argues that it is policy that an employee must get pre-approval to take vacation days and that the supervisor must be notified if unable to work.

Ms. Gray argues that she had called the on-call replacement numerous times in the past. She had taken sick time off in the past without advance approval. Mr. Roberts was aware that Ms. Gray was out of sick leave due to a work related injury and that she was using vacation pay even if she was ill. Ms. Gray used a personal day and a vacation day for July 17 and 18. She understood the policy did not require advance notice for the personal day.

The employer argues that Ms. Gray should have contacted personnel or Mr. Roberts directly to ask for administrative time off because of the written warning.

Mr. Roberts had recently (two months) been assigned the Anchorage office where Ms. Gray worked. They were the only two employees in the office. There is no evidence of any prior problems with 

Ms. Gray’s performance or attendance. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to provide witnesses who had direct knowledge of incident(s) establishes Ms. Gray’s testimony to be more credible.

There is no dispute that Ms. Gray did not contact her employer directly with regard to the two days she opted to remain at home. What must be decided is whether her failure to get pre-approval and to make direct contact with the supervisor amounted to misconduct connected with the work. The Tribunal does not believe so.

Ms. Gray did not receive the written warning. While her tardiness was discussed at the meeting, there is no evidence that her absences, if any, were a problem. Therefore, the fact that she missed work on July 17 and 18 does not enter into this decision.

The employer did not supply any evidence that would support what Ms. Gray did on July 17 was against company policy. And even if it was, the practice of the employer in the Anchorage office would circumvent any policy that was not enforced.

Ms. Gray had been permitted to contact the on-call person directly. She had tried to reach her supervisor to advise of her need to take the time off. The employer knew Ms. Gray was out of sick leave. 

Ms. Gray would have no alternative but to use vacation leave in lieu of her sick leave.

The Tribunal agrees that Ms. Gray should have contacted human resources to request administrative leave. However, given the fact that she had just received the verbal warning and was upset, this was a good faith error in judgment. Ms. Gray did act logically by ensuring the office had personnel coverage. There was no harm to the employer. Accordingly, the disqualifying provisions of 

AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on July 31, 2003 is AFFIRMED. Benefits are allowed for the weeks ending July 26, 2003 through August 30, 2003, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 16, 2003.
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