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CASE HISTORY

Mr. Prosser timely appealed a determination issued on August 27, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Prosser last worked for Bob Benson Trucking during the period March 1, 2002 through August 1, 2003. He earned $20 for full-time work as a mechanic. Mr. Prosser was discharged effective August 4 for failure to follow his employer’s directive.

On or about July 27 or 28, Mr. Prosser was told to replace the “wear ring” on a 2000 Peterbilt truck. The truck was used to travel the “haul road” to Prudhoe Bay from Fairbanks. On or about 

August 2, Mr. Benson (owner) had to replace the wear ring. The driver of the truck noticed oil leaking from the rear end of the truck. A leak is indicative of lubricant leaking from the axle. 

Mr. Campbell, driver and occasional mechanic, saw the wear ring that was removed from the Peterbilt. The wear ring had grooves on it. Grooves are expected on wear rings as they age and need to be replaced.

Mr. Prosser contends he replaced the wear ring. He had no explanation for the condition of the wear ring the owner took off the Peterbilt.

The employer had problems with Mr. Campbell not doing what he had been asked in the past. For example, Mr. Prosser was told to check the batteries and cables on a truck. The driver of the truck saw that they had not been checked or cleaned. Mr. Prosser told the employer that he had done as requested.

The employer was also frustrated over Mr. Prosser’s inability to get to work on time. Mr. Prosser lived upstairs over the shop. He would not, however, be downstairs and ready to work at 7:30 a.m. as instructed. Mr. Prosser contends he was told he could begin work at 8:00 or 8:30 a.m. He admits that he was upstairs at 7:30 a.m.

Mr. Campbell witnessed Mr. Benson telling Mr. Prosser to be at work on time. Mr. Benson also got upset with Mr. Prosser if work was not done that Mr. Prosser indicated was completed. Mr. Prosser admitted that Mr. Benson would get mad at him and warn him, but he was tired of working there so it would “go in one ear and out the other.”

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
"[I]t is the employer's right to establish the methods and quality of work." In Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.  

"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation." In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985.

The employer’s request to replace the wear ring was reasonable. 

Mr. Prosser, as the mechanic, knew how to comply with that request. While the wear ring itself was not presented as evidence it is clear that Mr. Prosser did not replace the ring. This is supported by the employer’s testimony that Mr. Prosser had indicated he did tasks in the past when he in fact did not. It is further supported by Mr. Prosser’s nonchalant attitude of letting Mr. Benson’s comments go “in one ear and out the other” and regularly beginning his workday after 7:30 a.m.

Based on the above, the Tribunal believes the employer witness to be more credible. Because Mr. Prosser failed to follow a reasonable directive of his employer, the resulting discharge was for misconduct connected with the work.

DECISION
The determination issued on August 27, 2003 is AFFIRMED. Benefits are denied for the weeks ending August 9, 2003 through 

September 13, 2003. Mr. Prosser’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 19, 2003.
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