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CASE HISTORY

Ms. McManus timely appealed a determination issued on August 19, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. McManus last worked for Quilt Works during the period June 1999 through August 12, 2003. She earned $9.50 per hour for full-time work as a sales clerk. Ms. McManus was discharged effective 

August 12 for allegedly trying to get customers to buy from another store.

Sometime in mid-2002, Ms. McManus was contacted by a former contractor of Quilt Works about opening another quilt store in Anchorage. The caller lived in the Lower 48 and talked to 

Ms. McManus several times on the phone and through email. The caller asked Ms. McManus about coming to work for her because she (the caller) liked Ms. McManus’ customer service skills. 

Ms. McManus did not hold out much hope for a new store because the caller had talked about it for over a year.

In July 2003, Ms. McManus gave a two-month resignation notice. She wanted to stop working in early September to prepare for her wedding (September 18, 2003). If the new store were to become a reality, Ms. McManus would have considered working there.

On August 12, the manager of Quilt Works approached Ms. McManus to ask about a rumor of a new store. She asked Ms. McManus if she knew about it. Ms. McManus said yes and that she might go to work there. The manager was upset and did not say anything further. Ms. McManus did not say anything earlier to the manager because the manager had given a two-week resignation notice.

Several hours later on August 12, the manager fired Ms. McManus because of her desire to go to work for the “competition.” Although Ms. McManus could have finished her shift, she left after two hours.

The employer alleges in the exhibits that Ms. McManus purposely deleted the email files of Quilt Works’ customers, took “things,” and tried to get customers to consider going to the new store. 

Ms. McManus adamantly denies all of the allegations. The email was deleted by accident. All the email addresses were still located in hard copy somewhere in the store. Ms. McManus had not found the time to re-input the addresses before she was fired. She was up front with the manager about the incident when it occurred.

Ms. McManus admits that she told two vendors about the possibility of the new store but asked that they not say anything to the Quilt Works’ manager. She did not tell the vendors that she was considering employment at the new store. Ms. McManus did not tell customers, friends, or coworkers about the possibility of working at another store. She also denies ever taking anything. The only missing items during the last several months were several bolts of fabric that may have been shoplifted.

At the time of Ms. McManus’ discharge, no prospective opening date for the new store had been set. The new owner had hoped to be back to Alaska by October 1 but had not yet obtained a store location. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

The employer’s failure to appear and provide direct sworn testimony establishes Ms. McManus’ testimony to be more credible. The hearsay evidence from the employer is insufficient to overcome the direct sworn testimony of the claimant.

Ms. McManus may have been planning on going to work for Quilt Works’ competition. However, it has not been shown that her actions while still employed at Quilt Works were against her employer’s interests. There is insufficient evidence to conclude that 

Ms. McManus was trying to lure customers from Quilt Works to another store, or that she knowingly sabotaged the computer files.

The Tribunal does not dispute an employer’s ability to discharge employees, especially if an employee is contemplating work for a competitor. However, Ms. McManus did not act willfully or wantonly against her employer’s interests. Therefore, her discharge did not amount to misconduct connected with the work.

DECISION
The determination issued on August 19, 2003 is REVERSED. Benefits are allowed for the weeks ending August 16, 2003 through 

September 20, 2003, if otherwise eligible. The three weeks are restored to her maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 19, 2003.
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