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CASE HISTORY

The employer timely appealed an August 14, 2003 determination that allows the claimant benefits under AS 23.20.379. The issue is whether the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Martinez began working for Sam’s Club on Penland Parkway in Anchorage on 

November 13, 2000 as a clothing merchandiser. Her last day of work was July 25, 2003. At the time work ended, the employer usually scheduled her to work eight hours per day at the rate of $11.50 per hour.

According to testimony from Mr. Lick, the store’s general manager, the company has a three-phase coaching process. The first part is a verbal warning, then a written coaching, then a decision day. Termination follows if the employee’s conduct does not improve. Ms. Martinez testified she never got a written coaching, and Mr. Lick could not find the record of one. 

The record shows, and Ms. Martinez agrees, that she was given a decision day on 

May 20, 2003. That was a paid day off to devise a plan to show she would improve in the area of absence and tardiness. The record shows she missed nine days in the months of April and May. She indicated in her written plan (Exhibit 3) that her personal problems had been taken care of and she was back on track.  

Company records show Ms. Martinez was tardy 15 times in June and the first 18 days of July of this year. She signed a policy statement on August 11, 1999, indicating she understood store policy that three tardies are considered the same as an absence. At the hearing she indicated she did not remember that policy. Ms. Martinez had a work shift that began at 4 a.m., but that was changed to 5 a.m. by her supervisor to accommodate her personal needs. She continued to be late after that. She contends her tardiness was due to illness and also because on occasion the person assigned to open the door for employees would not open the door on time. Also, at times she was ill but could not get anyone on the phone and so she just came to work to tell the employer of her problem. She contends that happened on July 18, when she arrived at work at 7:35 a.m. One of her witnesses testified that had happened to her also, but only once. 

Mr. Lick indicated the company has a late arrival form to fill out when an employee is hampered from punching the time clock on time, such as when the door is opened late. Ms. Martinez did not fill out that form at any time during her last two months. She was terminated after her supervisor reviewed the records of her tardiness.  

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

The  Employment Security Division's Benefit Policy Manual in MC 15 states the following with regard to absences or tardiness:

General


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Ms. Martinez reported late to work on numerous occasions even after her “decision day” on May 20, 2003 when she was put on notice her job was in jeopardy. While one or two of those instances of tardiness may have been due to illness or a late opening of the door to let her in, she has not credibly accounted for the extreme number of times she was tardy. I hold she has shown a blatant disregard of the employer’s interest through her behavior. For that reason, I conclude she was discharged due to misconduct connected with her work. 

DECISION
The August 14, 2003 determination is REVERSED. Ms. Martinez is denied benefits beginning with the week ending August 2, 2003 through the week ending September 6, 2003. Also, her maximum benefit amount is reduced by three times her weekly benefit amount and she may not be eligible for extended benefits as a result of this disqualification.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 18, 2003.
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Hearing Officer
