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CASE HISTORY

Ms. Keplinger timely appealed a determination issued on August 20, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work. 


FINDINGS OF FACT
Ms. Keplinger last worked for Hot Topic on July 31, 2003. She earned $11.50 for full-time work as an assistant manager at the store in the 5th Avenue Mall. On August 7, 2003 

Ms. Keplinger applied for a benefit claim, which became effective August 3, 2003.

About two weeks before being dismissed, Ms. Keplinger twice had overages in her till. The first overage was a little less than $5. Ms. Keplinger was not written up for that incident. She believes there is a minimum dollar amount ($5) that a sales associate had to reach before a write-up would occur. Ms. Keplinger’s second overage was about $6, and she did get a write-up for that offense.

On July 31, Ms. Keplinger’s till again showed an overage; this time it was $15.75 over. Despite counting the till several times, Ms. Keplinger could not figure out the reason for having the extra money. She followed all of the employer’s procedures in reporting the overage.

On August 1, 2003 Ms. Keplinger was placed on suspension without pay until the auditor returned to work on August 4. Ms. Keplinger’s employment was terminated on August 4 for policy/procedure violation (exhibit 9). 

Hot Topic has written policies and procedures that govern the use of cash tills by its employees. The company does not permit more than one person to use a till. Even the assistant managers are not permitted to use a till unless it is actually assigned to that assistant manager. At the ends of shifts the tills are counted by a member of the management team. 

Ms. Keplinger was aware of the company procedures. Ms. Keplinger had been written up twice previously for not following the prescribed reporting of till overages and shortages for the cash handling errors of other associates. As the assistant manager, Ms. Keplinger was required to notify the store manager and auditor of the incident and fill out an out-of-balance checklist for every cash-handling problem. Both write-ups involved associates using register #3, which, it was later discovered, had an accounting problem in that it was over or under in $10 increments for certain transactions.

Exhibit 8 is a copy of the employer’s discipline guidelines. There are several categories of cash handling errors, followed by the guidelines for progressive discipline attached to each offense. For some offenses, the designated punishment is to be two written warnings before discharge, and for others the designated punishment is a verbal and two written warnings before termination.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION
"[I]t is the employer's right to establish the methods and quality of work." Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985. In Cantrell, Comm. Dec. No. 9225160, June 30, 1992, the Commissioner held that a single instance of insubordination may constitute misconduct if it is serious enough.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Ms. Keplinger made three errors in cash handling in her own till, which resulted in overages. Two of the offences were of the same nature and magnitude, an overage of $5 or more. According to the Hot Topic discipline guidelines (exhibit 12), Ms. Keplinger should have been on her first written or final written warning, not discharged for the cash handling error on July 31. The employer did not participate in the hearing to present evidence about or provide an explanation of why the final error was so egregious that it caused Ms. Keplinger’s termination.

While the Tribunal does not condone nor approve of an employee’s violation of a company policy, Ms. Keplinger did not make her cash handling errors intentionally or with any intent to harm the employer. The errors were simply cash handling mistakes. There is no evidence that Ms. Keplinger’s actions were “willful” or “wanton” as defined by the court in Belcher, above. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on August 20, 2003 is REVERSED. Benefits are allowed for the week ending August 9, 2003 through the week ending September 13, 2003, if otherwise eligible. The three-week reduction is restored to the claimant’s maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 26, 2003.
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