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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


P.O. BOX 107023


ANCHORAGE, ALASKA  99510-7023

APPEAL TRIBUNAL DECISION
Docket No. 03 1993                  Hearing Date: October 6, 2003 

CLAIMANT:
EMPLOYER:

PAUL M MONDORE
WESTERN GECO RESOURCES 

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Paul M Mondore
None

ESD APPEARANCES
None


CASE HISTORY
On September 12, 2003 Mr. Mondore appealed a determination issued on June 27, 2003 thus raising a question about the timeliness of his appeal. The determination he appealed denied unemployment insurance benefits pursuant to AS 23.20.379. The issue is whether Mr. Mondore voluntarily left work without good cause or was laid off. 

Mr. Mondore also untimely appealed an overpayment determination pursuant to AS 23.20.390, dated September 15, 2003. The issue stemming from appeal of this determination is whether he should be required to repay unemployment insurance benefits paid to him.

Mr. Mondore returned to work on the North Slope in early July 2003 after filing for only a few weeks of benefits. His mail was held for him by the post office. 

Mr. Mondore returned to his home in Anchorage, Alaska in early September. It was at that time he retrieved his mail which contained notification of the above-mentioned determinations. He took immediate action to appeal the matter. Under these circumstances, this Appeals Tribunal holds Mr. Mondore appealed this matter in an untimely fashion but for reasons beyond his control. Therefore this appeal will be allowed.


FINDINGS OF FACT
Mr. Mondore worked for the interested employer during the period from December 16, 2002 to May 7, 2003. His work was located on the North Slope. Mr. Mondore worked as a “juggie/driver” on one of the employer’s oil exploration crews.

When first contacted about the reasons for Mr. Mondore’s separation from work the employer reported he was laid off to return to school (Exhibit 5). The Employment Security Division attempted to get information from Mr. Mondore, however, he did not respond. 

Mr. Mondore returned to work on the North Slope in July. When he returned to Anchorage in early September, he discovered the determination in question. He then contacted the employer who faxed Exhibit 6 to the Employment Security Division. That document indicates Mr. Mondore was terminated for “redundancy/lack of work.” At the hearing into this matter,     Mr. Mondore testified that he was one of the few remaining workers in May, closing the operation down for the season. He further noted that he did not return to school.

Mr. Mondore received benefits for weeks ending May 17, 2003 and May 24, 2003. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker’s last suitable work voluntarily without good cause; or


(2)
was discharged for misconduct connected with the insured worker’s work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work . . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

According to the employer’s records, Mr. Mondore was laid off his job for lack of work, not to return to school.

In view of this fact, Mr. Mondore is held to have been laid off his work for this employer. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

Mr. Mondore did not improperly received benefits for the weeks ending May 17 and May 24, 2003. He is not liable for the overpayment.


DECISION
The determination issued on June 27, 2003 is REVERSED. No disqualification is imposed. Benefits are allowed for the weeks ending May 17, 2003, through June 21, 2003, if Mr. Mondore is otherwise eligible. Mr. Mondore's maximum potential benefit entitlement is restored and he may again be eligible for extended benefits. 

The overpayment issue based upon AS 23.20.390 is REVERSED.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 9, 2003. 








Michael Swanson,








Hearing Officer                          

