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CASE HISTORY

Mr. Wyatt appealed a determination issued to him on September 9, 2003, that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct.


FINDINGS OF FACT
Mr. Wyatt began work for this employer in 1980. His last day of work was August 27, 2003. Mr. Wyatt worked as an airplane mechanic. His immediate supervisor was Mr. Harris, director of fixed wing maintenance. The work was located in Anchorage, Alaska. 

Mr. Wyatt’s workday began at 9:00 a.m. Mr. Wyatt acknowledged difficulty getting to work on time. He had been verbally warned numerous times and had been warned in writing. Exhibit 8 is a last written warning issued to Mr. Wyatt on April 17, 2003. That warning was mainly concerned with Mr. Wyatt’s notification of the employer when he would be absent from work or tardy. Mr. Wyatt was advised that any further infractions would result in his dismissal.

On August 27, 2003, Mr. Wyatt was 14 minutes late for work without notifying the employer. He was dismissed for this infraction. 

Mr. Wyatt suffers from chronic fatigue syndrome and fibromyalgia (Exhibit 15). Mr. Wyatt’s employer was aware of the existence of these conditions. According to the employer they were willing to accommodate Mr. Wyatt’s attendance problems as long as he would properly notify the employer before the beginning of his shift that he would be late or absent. 

According to Mr. Harris, Mr. Wyatt’s attendance and notice to the employer improved after the last written warning but then started to decline again. Mr. Wyatt submitted his time records for the end of his employment indicating that they substantiated his claim that he had properly notified the employer of his absences until August 27. Some notification is noted on these records. 

On August 27, Mr. Wyatt proceeded to drive to work. He did not know that he was late until he clocked in. He was perhaps delayed slightly by traffic and road construction. He admitted that he was not impeded in getting to work on time that day by his medical condition. 

Mr. Wyatt explained his medical condition as causing sleeplessness and fatigue, which in turn caused him not only attendance problems, but also his inability to call the employer. He noted that if he were up in the morning then he would go in to work. He gave no further explanation of his illness and how it prevented him from notifying the employer when necessary.

Mr. Harris testified that Mr. Wyatt was an excellent mechanic. He also noted that aircraft repairs required notice by  Mr. Wyatt and other mechanics when they were absent or late to avoid aircraft scheduling problems.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
First of all, the employer did dismiss Mr. Pickens from further service even though he did finish out the workday. 
The Employment Security Division's Benefit Policy Manual, in section VL 15 states, in part, as follows:

     The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

1.
Repeated absences or tardiness

An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct.  Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it.  When the last instance of absence or tardiness is totally outside the worker's control, even though the worker may previously have been warned, misconduct is not shown.

A single case of minor tardiness that does not cause substantial harm to the employer is not misconduct, even if the worker has no good reason for the tardiness, unless the tardiness is the latest in a series of actions, not necessarily other acts of tardiness, that show a willful disregard of the employer's interest.  If warnings or reprimands for other violations show a pattern of willful or wanton disregard of the employer's interest, then even the first instance of tardiness could result in a finding of misconduct.



On Mr. Wyatt’s last day, he was tardy without advanced notice. The last incident leading to a termination is the most important when a pattern of conduct is involved.  


Mr. Wyatt had been absent or tardy in the past and had been warned. The employer was aware of his medical condition and had made reasonable accommodation acknowledging that he could be absent and tardy. In return for this accommodation the employee promised to notify the employer of his absences or tardies.


Although Mr. Wyatt’s attendance and notification towards the end of his employment were disputed, that he had been warned about his attendance, and that he was late his last day without notice are not in dispute. Even conceding his medical condition and the attendance problems it imposed, there was no such excuse for this final failure to be on time or to notify the employer. 


This is a disregard for the employer’s best interests. This Appeals Tribunal holds Mr. Wyatt was discharged for work-connected misconduct and a disqualification period is in order.  

 DECISION
The September 9, 2003 determination is AFFIRMED.  Mr. Wyatt is denied benefits beginning with the week ending September 6, 2003 through the week ending October 11, 2003. His maximum payable benefits are reduced by three weeks, and his future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 10, 2003. 
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Hearing Officer

