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CASE HISTORY

Ms. Hughes appealed a September 9, 2003 determination that denied her benefits under AS 23.20.379. The issue to be decided is whether the employer discharged Ms. Hughes for misconduct connected with her work.


FINDINGS OF FACT
Ms. Hughes began work for the employer providing childcare on, June 16, 2003. Her last day of work was August 22, 2003 when she was terminated.  

Ms. Hughes provided childcare to the employer’s 4 children, ranging in ages from 3 to 11 years old. 

Shortly after the beginning of Ms. Hughes’ employment, Mr. Reeves began to suspect Ms. Hughes was sleeping while caring for his children. His 11-year-old daughter had told him that Ms. Hughes would place the boys in their bedroom and then sleep in front of the door. 

Mr. Reeves had occasion to observe Ms. Hughes asleep while on duty on three separate occasions including her last day of work. Although Ms. Hughes was never specifically instructed not to sleep while providing childcare, Ms. Reeves did remind her that she was there to watch the children. 

Ms. Hughes did admit to being asleep on one occasion while an additional nephew was being watched, but she noted that both the Reeves were at home at the time. She further noted that on her last day of work she had been involved in the care of her boyfriend’s mother who was sick at the time and eventually taken to the hospital. She didn’t think she was asleep but felt Mr. Reeves thought she had not responded to him quickly enough. Mr. Reeves is Ms. Hughes’ uncle. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Alaska Employment Security Division Benefit Policy Manual MC 300.4 (June 1999) states, in part:

Sleeping on duty is, in most cases, misconduct. Harm to the employer does not need to be shown. However, it must be shown, as is true in all cases of alleged neglect of duty, that sleeping on the job was a deliberate and substantial disregard of the employer's interest. It is possible that sleeping on duty can, under certain circumstances, be no more than mere unsatisfactory conduct. It would not, in such cases, be misconduct.

The worker's explanation for falling asleep is of primary importance. The fact that the worker was tired, or did not get enough sleep the night before, is generally not a sufficient reason. The worker may be expected to get enough sleep to perform the job satisfactorily, or at least inform the employer why the worker could not report for work. The acts of a worker who has a satisfactory explanation for falling asleep, such as the taking of prescription sedative drugs, may not be misconduct. However, the worker is still expected to inform the employer of the problem…



Ms. Hughes was terminated for sleeping while providing childcare. Although there was some dispute as to how often Ms. Hughes was asleep at work at least one occasion she admits she fell asleep while at work. Furthermore, Mr. Reeves’ observations, which include another two such incidents, are credible.

As can be seen from the above mentioned Benefit Policy Manual citation sleeping on the job without some adequate personal reason explaining the behavior is misconduct. There has been provided no acceptable explanation for a pattern of falling asleep while providing childcare. This Appeals Tribunal holds that, for unemployment insurance purposes, Ms. Hughes was discharged for misconduct connected with her work. 

DECISION
The September 10, 2003 determination is AFFIRMED. Ms. Hughes is denied benefits beginning with the week ending July 26, 2003 through the week ending August 30, 2003. Her maximum payable benefits are reduced by three times here weekly benefit amount and she may be ineligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 13, 2003. 
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Hearing Officer

