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STATEMENT OF THE CASE

On September 15, 2003, Mr. Orlowske filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Orlowske began working for the North Slope Borough on September 21, 2001. He last worked on May 27, 2003. At that time, he normally worked 75 hours for a two-week period at a salary of $31.84 per hour as a police officer.

Mr. Orlowske’s wife and her 10-year old son lived in Colorado while Mr. Orlowske worked on the Slope.  Earlier this year, Mrs. Orlowske became ill with carbon monoxide poisoning she had received in the course of her job as a school bus driver.  She also has lipoid disease and a problem with her thyroid.  After Mr. Orlowske quit his job, he learned his wife also suffers from light diabetes and a chemical imbalance.

Mrs. Orlowske saw a doctor on April 2, at which time the doctor diagnosed her as being significantly ill, suffering from an acute illness of the upper respiratory system and the neck.  She was having difficulty swallowing, was extremely fatigued, and at times very short of breath.  After two weeks worth of antibiotics Mrs. Orlowske recovered from the illnesses prompting this visit to the doctor.  The doctor did not think it was unreasonable for Mrs. Orlowske to have additional help with childcare and family support during an illness of this type.

Mrs. Orlowske persevered without any additional help during the illness for which she saw the doctor on April 2.  She was trying to work until school got out the middle of June so as not to use up her sick leave.  Mr. Orlowske had planned to return home on leave in October.  On May 20, Mr. Orlowske received a call from his wife advising him he may need to come home.  On May 22, he received another call from his wife stating she had worsened, she needed him at home, and would need him to drive her to see a doctor in Seattle, Washington.

On May 23, Mr. Orlowske requested a leave of absence from Lt. Owens, his acting supervisor at the time.  Lt. Owens denied the leave due to the short notice and current understaffing.  

As an alternative, Lt. Owens offered Mr. Orlowske leave under the Family Medical Leave Act, but required a note from Mrs. Orlowske’s physician be faxed to initiate the paperwork before Mr. Orlowske leave the worksite.   Mr. Orlowske had already bought his plane ticket to fly home on May 27, and due to it being a holiday weekend, was unable to secure the physician’s report before his plane took off on Tuesday.  At that point, Mr. Orlowske decided it was more important to fly home to be with his wife than to keep his job and he quit.

When Mr. Orlowske quit, his wife was in the process of arranging for one of her friends to come from Washington and help care for her.  Her friend arrived June 3.  Mrs. Orlowske did not explore the possibility of a temporary daycare facility for her son.  Mr. Orlowske did not drive his wife to Seattle as her doctor’s appointment there was ultimately not approved.

The Family Medical Leave Act requires an employer to give an employee 15 days in which to get their paperwork started.  Mr. Orlowske was not informed he had 15 days and discovered it in the process of securing the leave for his wife.  The Act also requires an employee to give notice under the best of situations within 30 days, and if possible, within at least two days.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

Mr. Orlowske had known his wife was in poor health for quite some time.  She had visited a doctor in early April who had diagnosed her as significantly ill.  The doctor had recommended she could have used help with childcare and family support, but did not diagnose her condition as such that she recommended Mr. Orlowske quit his job and care for her full-time.  Mr. Orlowske did not seek leave at that time.

A reasonable and prudent person, wishing to remain employed, would have looked into possible arrangements or made provisions for such a time as his wife may request his presence or need his care, given the instability of her medical condition.  Mr. Orlowske did not do this.  He waited until a desperate call from his wife and flew home within four days.  

One of the reasons for his urgency was the need to drive his wife to Seattle for a doctor’s appointment.  However, the appointment was not approved before Mr. Orlowske quit and the trip was not taken.  Another sense of urgency was the care of the son, and yet alternate care was not explored before Mr. Orlowske’s departure, such as some form of temporary daycare.  Mr. Orlowske has not shown that the situation was such with his wife that it could not have waited until her friend showed up one week later to offer assistance, or that they could not have hired temporary help until then.  

With the sense of urgency somewhat removed, it has not been shown that Mr. Orlowske could not have waited another day or so before leaving the Slope so that the paperwork required by his employer before he left the worksite could have begun to be processed.

Mr. Orlowske tried to save his job by asking for an immediate leave of absence.  When that was turned down, he was not willing to accept the offer of Family Medical Leave on the terms by which it was offered by the employer.  While the employee is required to give at least two days notice when more notice is not possible, the employer is required to give 15 days for the preparation of paperwork.  While Lt. Owens did not give a specific number of days in which the paperwork had to be faxed, he did require Mr. Orlowske to have the paperwork faxed before he left the worksite.  Mr. Orlowske, not having familiarized himself with the Act for just such a situation, was unaware of his rights.  

Mr. Orlowske may have been unprepared, may have misjudged the urgency of his wife’s situation, and may not have been in a position to ultimately qualify for the Family Medical Leave Act, but the employer was in violation of the Act by requiring the paperwork for Mr. Orlowske’s wife be faxed before allowing Mr. Orlowske to leave the worksite.  Nowhere in the Act does it say an employee may be held before the employer receives paperwork.  Leave may not be approved if the paperwork submitted is not sufficient to be covered under the Act, but that is a decision the employer can make without the employee’s presence.

Because the employer was in violation of the procedures for the instatement of the Family Medical Leave Act, Mr. Orlowske is considered to have had good cause to quit his employment.

It is the conclusion of the Appeal Tribunal that Mr. Orlowske voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on September 10, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mr. Orlowske is allowed benefits for the weeks ending June 7, 2003 through July 12, 2003 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on November 3, 2003.


Janne Carran, Hearing Officer

