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STATEMENT OF THE CASE

On September 16, 2003, Mr. Hill filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Hill began working for Sparkling Clean on January 18, 2003. He last worked on February 1, 2003. At that time, he normally worked 12 hours per week at a salary of $10 per hour.

When Mr. Hill began working for the employer as a janitor, he worked two days per week at approximately six hours per day at the same building site.  When Mr. Gasparac, owner of Sparking Clean, received four complaints regarding the quality of Mr. Hill’s janitorial work, he made a business decision to pull him from that building so as not to jeopardize the account.

Mr. Gasparac reassigned Mr. Hill to different accounts that were about 10-15 minutes further away and entailed five days per week for a total of 10-12 hours of work, with more work promised upon the securing of another contract.  Mr. Hill was not reimbursed for driving time and would have been making approximately $5-$7.50 less per week until another contract was added.

Mr. Hill quit his job because he would be driving further and working longer for less money.  He did not try the new route before quitting or ask if the reassignment was temporary or would improve.  Mr. Hill would have continued working had the money been the same.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

"[I]t is the employer's right to establish the methods and quality of work."  Stevens, Comm'r Decision 84H-UI-324, February 22, 1985.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done." Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.  (Comm’r Decision 02 02550 says: Therefore, leaving work because of an objection to the distribution of work is for good cause only if:  1) The distribution of work caused undue hardship to the worker; or 2) The evidence clearly shows that the employer, in distributing work, unfairly discriminated against the worker.)

The Employment Security Division’s Benefit Policy Manual § VL 450, states in part:

A worker does not have good cause to quit because the hours, days, or shifts are inconvenient, undesirable, or interfere with other activities such as self‑employment.  The employer may have a variety of business reasons for requiring the work schedule.  The employer's prerogative to establish the work schedule should be given primary consideration.

A worker has good cause for voluntarily leaving work if the reduction of the worker's wage is 20% or more.  If the reduction is between 10% and 20%, then there must be some other factors involved to be good cause.  If the wage reduction is 10% or less, then the worker does not have good cause for voluntarily leaving work.  (Gay v. State of Alaska, Superior Court, 4FA-88-509 Civil, 1C Unemp. Ins. Rptr. (CCH) AK ¶8149, January 25, 1989.)

The employer had no choice but to reassign Mr. Hill if it wanted to keep the account that had been dissatisfied with Mr. Hill’s janitorial services.  Although Mr. Hill would have had to drive longer to get to work, the longer drive would not have caused undue hardship.  Mr. Hill was making $7.50 less per week, but he also had the potential of earning more as new contracts were signed.

Because the schedule change was well within the employer’s prerogative without imposing undue hardship, and because the change in pay was under 10% less than Mr. Hill was making before, Mr. Hill is not considered to have had good cause to quit his job.  Furthermore, Mr. Hill did not exhaust all reasonable alternatives before quitting, such as inquiring as to the date the new contract would be signed or how long the terms of his reassignment would remain in effect.  

It is the conclusion of the Appeal Tribunal that Mr. Hill voluntarily quit work without good cause.

The disqualification dates have been changed to reflect the correct last day worked and first week of unemployment.

DECISION

The notice of determination issued in this matter on August 28, 2003 is AFFIRMED and MODIFIED. Mr. Hill is denied benefits for the weeks ending February 1, 2003 through March 8, 2003. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 24, 2003.


Janne Carran, Hearing Officer

