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STATEMENT OF THE CASE

On September 17, 2003, Mr. Grimm filed a timely appeal against a determination that denied unemployment benefits under AS 23.20.379. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Grimm began working for Alaska Communications System on December 9, 2002. He last worked on August 22, 2003. At that time, he normally worked 40 hours per week at a salary of $66,000 per year.

Mr. Grimm quit his job on August 22 for a number of reasons.  He had been promised a performance evaluation and pay assessment, which had been postponed.  He did not have enough work to keep him busy.  He did not approve of some company ethics and business decisions.  He thought a lay off was imminent as the result of his employer’s contractual problems with the State of Alaska.

During Mr. Grimm’s employment with Alaska Communications System, it was involved in negotiations with the International Brotherhood of Electrical Workers, which delayed evaluations and promotions until the workers could be represented.  The final contract was signed August 10, 2003, two days after Mr. Grimm’s resignation.

Mr. Grimm presented a letter from the employer, which outlined a formal chain of command for complaints and grievances, corporate compliance requirements and the requirement for nondisclosure of certain business information .  Mr. Grimm complained to his supervisor about his lack of work.  He did not file any formal complaints regarding his disagreement with company ethics.  Mr. Grimm was never required to behave in a manner in his position that went against his ethics.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

If a worker is told that there would be an increase in wages if management approved, the statement is not a definite promise, but a contingent promise.  Therefore, an employer's failure to grant an increase in wages when management did not approve is not considered good cause for voluntarily leaving work (Rodgers, 9224038, April 27, 1992.) 


Example: A claimant quit her job because she was promised consideration for promotion with a consequent raise in pay.  She followed up on this twice in February and twice in March, and each time was told that the promotion was in progress.  When the paperwork had not been forwarded to the human resource manager by early April, the claimant quit.  Because the employer was in the process of merger with another institution, all personnel matters were delayed, and, since the claimant knew that this was occurring, the Tribunal held that she did not have good cause to quit as her promotion was not unreasonably delayed under the circumstances, nor had she followed grievance procedures. (Hathaway, 99 1148, June 17, 1999)

Mr. Grimm had not been promised a raise as part of his original agreement of hire.  He had been promised an evaluation that could lead to a raise.  The evaluation was delayed pending ongoing union negotiations, of which Mr. Grimm was aware.  Furthermore, Mr. Grimm did not file a formal grievance regarding his evaluation or any type of retroactive clause before leaving, and left just days before the contract was finalized.

Mr. Grimm also quit because he did not have enough work to keep him busy.  The Employment Security Division’s Benefit Policy Manual § VL 515.6, states in part:

A worker who quits because the job duties do not keep the worker fully occupied leaves without good cause.  Some people become very dissatisfied when they do not have enough to do.  However, this is not a compelling reason for quitting.

Example: A construction inspector left his employment because he was "getting tired of doing nothing."  In a total of eleven weeks of employment, the claimant actually worked a total of 2½ days.  When on the site, the claimant read, wrote, or walked around the area.  He phoned his supervisor twice to ask when the work would start, but was told that he was on the payroll and should stay on the site.  On review, the Commissioner found the claimant ineligible and cited two previous cases in support of his decision.  In one case, (Sabloff v. UC Board, 166 A 2d 95, 1960), a planning official quit his job because he was "sitting around doing nothing" and felt he was wasting government funds.  The court stated: "While we are not without sympathy for appellant's sense of futility, it is clear that his unemployment was entirely self‑willed, and therefore not compensable."  In Eisenberg v. Catherwood, 289 NYS 2nd 498 (1968), a clerk typist quit her job because of "boredom" and the fact that there was "practically no work" for her to perform.  The court held that "boredom" was not a qualifying reason for ceasing her employment. (Utermohle, 80H‑22, April 25, 1980)

Mr. Grimm quit over ethical objections to some of his employer’s work practices. The BPM VL 90, states in part:

A claimant who has ethical objections to the conditions of the work quits with good cause if they are such that an average reasonable person would be compelled to leave under the circumstances.

Example: An accountant quit work because she was required to produce professionally substandard work for which she might be blamed in an internal review audit.  She brought her concerns to the employer, who took some corrective action, but not enough to satisfy her.  In denying benefits, the Commissioner held, “[It is clear that the employer’s practice was not ‘highly questionable,” illegal, or unethical.  [The claimant] simply had misgivings about the ethical propriety of the work and was not satisfied with the corrective action taken by her employer.  As such, [the claimant] acted as a uniquely motivated individual rather than as any average, reasonable person might.  Accordingly, [the claimant] left [without ‘good cause.’] (Noreus, 81H-184, April 9, 1982)

Mr. Grimm was not required to perform in a manner he considered unethical.  Although he did not give any specific examples due to being bound by company disclosure rules , Mr. Grimm had worked for the employer for over one and one-half years before quitting on ethical grounds, and even then, it was only one of his considerations to quit.    Due to the length of employment of Mr. Grimm, and the fact his decision to quit rested only partially with the company’s ethics, the preponderance of evidence would indicate that the ethics were not so out of line with common industry standards as to cause the average and reasonable person to quit work under similar circumstances. 

Another consideration in Mr. Grimm’s decision was the possibility of a future lay off.   The BPM § VL 135.4, states in part:

A worker may be told that a layoff is imminent and decide to leave employment before the effective date of the discharge.  Even though the duration of the employment is limited, ordinarily there is not good cause unless the worker has a definite and immediate offer of work elsewhere.  

Mr. Grimm was never notified that his job was in jeopardy.  Even if he had been notified, leaving a job with limited employment is rarely with good cause unless it involves the acceptance of another job.

Because it has not been established that any of Mr. Grimm’s reasons for quitting his job were compelling, or that he exhausted all reasonable alternatives before doing so, he is not considered to have had good cause to leave his employment.

It is the conclusion of the Appeal Tribunal that Mr. Grimm voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on September 10, 2003 is AFFIRMED. Mr. Grimm is denied benefits for the weeks ending August 30, 2003 through October 4, 2003. His maximum payable benefits remain reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on October 28, 2003.


Janne Carran


Hearing Officer

