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CASE HISTORY

Mr. Hartley timely appealed a determination issued on September 9, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for work-connected misconduct or whether he quit without good cause.


FINDINGS OF FACT
Mr. Hartley worked for this employer as a pilot and as a mechanic beginning in 1996 and ending on August 21, 2003. His salary was $7,000 per month. At the time the work ended, the work was located at a lodge near Dillingham, Alaska. 

The testimony provided by the parties was in direct conflict. Mr. Hartley testified that he was fired by the manager in the meeting on August 21; the manager testified that Mr. Hartley said, “I’m outta here” in that meeting, meaning to her that he was quitting. The respective parties denied uttering the words, “You’re fired” and “I’m outta here.” The Tribunal is responsible for making findings of fact based on the disputed evidence by determining the credibility of the parties and the witness of each party.

The testimony of the parties and each witness was direct. No one's testimony wavered. However, the Tribunal, based on a careful weighing of the evidence and testimony, holds that the weight of evidence supports, if ever so slightly, on the side of the claimant. The Tribunal comes to this conclusion based, partially, on the words used by the employer and his witness.  Words, such as, “I may have said something like…” and “What I remember was…” or “Do what you think is right…”, left a small amount of doubt about the credibility of the party providing testimony. 

Based on the best evidence and the weight of that evidence the Tribunal finds the following:

On the last day of work Ms. Michaels (hereinafter referred to as ‘manager’) summoned Mr. Hartley to a meeting with her and one of the company’s guides. The manager was angry. The guide broke a company rule, which could have jeopardized the company’s permit to fly guests into the Togiak National Wildlife Refuge. According to the president, the purpose of the meeting was to get Mr. Hartley’s side of what happened during that particular incident. An additional reason for the meeting was to counsel both parties to work as a team when they go into the refuge and act as the “conscience” for one another so that company rules would not be broken in the future. After the manager asked 

Mr. Hartley if what the guide had done that day was true, she did not give Mr. Hartley a chance to say more than “yes.” Mr. Hartley, not liking the way the manager was yelling and cursing at him slammed his fist on the desk, and raised his voice to her saying, “This is bullshit.” The manager fired Mr. Hartley and told him to get out. She then left the room. The manager used the word, f--k, several times during the meeting.

Mr. Hartley wanted confirmation from the president of the company that he had been fired. He went to the president’s room and heard the manager in the president’s room shouting that she had just fired Mr. Hartley. Mr. Hartley opened the door and just looked at the president before telling him that he was a “chicken-shit.” Mr. Hartley slammed the door hard and left.

When the president took Mr. Hartley his plane fare and cash for a room for that evening in Dillingham, an argument ensued between the two of them. At some point during that exchange, Mr. Hartley asked the president if he intended to let the termination stand; the president indicated that he would let it stand.

The president stated that he had had other problems with Mr. Hartley raising his voice before the last incident. At those times when Mr. Hartley had threatened to quit, the president and the manager vowed that if Mr. Hartley were to ever again threaten to leave, they would not try to talk him into staying or smooth things over as they had in the past. The employer did not indicate that any warnings were made as a result of past problems.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's         last work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes


(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2) leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3) leaving unskilled employment to attend a vocational training 

program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…

CONCLUSION

This Tribunal believes, based on the weight of the evidence, that Mr. Hartley was dismissed from his job. The claimant’s unrebutted testimony regarding his overhearing the manager yelling to the president that she had “just fired Richard” is convincing in this matter. 

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

In Cantrell, Comm’r. Dec. 9225160, June 30, 1992: 

The claimant did threaten to quit more than once. However, the final word was the employer's in telling the claimant that he was fired, to stop doing the work he was engaged in, and to leave the premises. We then look to the reasons for the discharge…while it could possibly be viewed that the claimant was insubordinate, we hold the claimant's argument with his supervisor that led to the termination was more a matter of workplace give and take. The claimant responded to the supervisor's statement that he did not want to discuss the raise in a negative manner. He threatened to quit. But he did not otherwise show any disrespect to the supervisor or refuse to carry out any work assignment.

Not all disputes with a supervisor rise to the level of insubordination constituting misconduct. We conclude the claimant in the instant matter was discharged but not for reasons of misconduct connected with his work.

Mr. Hartley’s actions and words during the meeting on August 21 may have warranted the employer making a business decision to discharge him. This Tribunal believes the exchange between the manager and the claimant, while heated, was a give-and-take situation similar to the case cited above. Mr. Hartley’s conduct does not constitute insubordination. 

As there was no misconduct involved in this discharge, the disqualifying provisions of 

AS 23.20.379 do not apply to this case. 

DECISION

The September 9, 2003 determination is REVERSED. Mr. Hartley is allowed benefits beginning with the week ending August 30, 2003 through the week ending October 4, 2003 if he is otherwise eligible. There will be no three-week deduction from the maximum benefit amount, and he may be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 29, 2003.








Diane Reeves








Hearing Officer

