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CASE HISTORY

The employer timely appealed an October 2, 2003 notice of determination that allowed the claimant’s unemployment insurance benefits. She was allowed under AS 23.20.379. The issue is whether Ms. Gildersleeve was discharged for misconduct connected with her work.

FINDINGS OF FACT

Ms. Gildersleeve began working for Northern Lights Nursery, Inc. in December of 2001; her last day on the job was September 12, 2003. At the time work ended, she generally worked full-time, earning $1025 per week as the president and general manager (GM) of the business. She was on-call at all times.

As the general manager and president of the business Ms. Gildersleeve lived in a company-owned house located on company property; she drove a company car; and she was given a company cell phone to use. 

The owner, Mr. Ray, had some concerns regarding Ms. Gildersleeve’s work performance and some “trust” issues stemming from an incident that happened in June. Later Mr. Ray found a suspicious timecard for her, some bookkeeping “manipulations” and irregularities, and a suspicious e-mail about her up-coming leave plans. 

Mr. Ray and Ms. Gildersleeve had a relationship that was not always smooth. There were numerous times when Mr. Ray complimented Ms. Gildersleeve; there were times when he called her derogatory names. He helped her with legal fees and supported her through her child custody hearing. Ms. Gildersleeve felt Mr. Ray intruded into her personal business too much at times, telling her what she could and could not do. 

In April of 2003, Ms. Gildersleeve had expressed an interest in stepping down as president and general manager and a desire to be put in a position with less responsibility; she had proposed going back to the office manager position. In a letter written September 3 by Mr. Ray, Ms. Gildersleeve was removed as the president and general manager of the company and also removed from the company bank account; this letter was not delivered to her until September 12. 

Ms. Gildersleeve was the primary bookkeeper for the company; however, she had no accounting background and limited accounting experience. Mr. Ray also had full access to the accounting system, called Quickbooks. Quickbooks was a new accounting program for the business in January of 2003; Ms. Gildersleeve was unfamiliar with Quickbooks.

Mr. Ray was concerned about the varying amounts of Ms. Gildersleeve’s federal withholdings. Ms. Gildersleeve made several changes to her withholdings throughout 2003 on her accountant’s advice. Her goal in changing those amounts was to avoid paying too much in federal taxes throughout the year. 

Mr. Ray was concerned about two checks that were included in the payroll records but that were clearly not paychecks. One was a $1,000 check for Ms. Gildersleeve’s attorney, and one was a $500 check given to Ms. Gildersleeve as a “gesture” from 

Mr. Ray as retribution for an action he had committed against Ms. Gildersleeve. The check for Ms. Gildersleeve’s attorney was an amount that Mr. Ray agreed to pay. These two checks allocated to the payroll account troubled Mr. Ray to the point that he hired an accountant to take a closer look at his “books.” Mr. Ray did not ask Ms. Gildersleeve about the irregularities before hiring the accountant or before ending her employment.

Despite the help her employer arranged for her regarding Quickbooks, Ms. Gildersleeve sometimes did not properly allocate expenses or properly identify voided checks in the accounting program. She was often told by Mr. Ray in which account to allocate the expenses; at other times, he told her to use her own judgement in allocating expenses. In the past, at the end of each year, Ms. Gildersleeve and Mr. Ray re-allocated expenses if necessary. Ms. Gildersleeve also made some monthly bank statement reconciliation errors.

Ms. Gildersleeve, who was in a salaried position, explained that toward the end of her employment Mr. Ray constantly asked her about what she was doing and when she was doing it. She had asked to step down from the general manager and president positions; she, therefor, felt that she should have a timecard to account for her time. Mr. Ray had not yet made up his mind about where to place her in the business. Ms. Gildersleeve felt that if he put her back on an hourly rate, he would know what to pay her based on the hours she actually worked as reflected in her timecard. Ms. Gildersleeve had been an hourly employee when she was first hired and used timecards at that time.

Ms. Gildersleeve requested and was granted three days off to visit her mother in September but changed her mind about visiting her mother without disclosing this to her employer, as she wished to avoid any more conflict with Mr. Ray. Previously she had taken three days off and was “harassed” by Mr. Ray after returning to work. In an e-mail account that Mr. Ray identified as Ms. Gildersleeve’s yet to which he had access, he found an e-mail from Ms. Gildersleeve to a friend in which she made it clear that she was planning time off with someone other than her mother. Ms. Gildersleeve kept this secret as she felt Mr. Ray would not approve; Mr. Ray felt this contributed to his distrust of Ms. Gildersleeve. Her leave was to have begun on September 15.

Mr. Ray and Ms. Gildersleeve had two meetings on September 12. In both meetings Mr. Ray asked Ms. Gildersleeve what her plans were. In the first meeting she indicated a desire to return to college, to which she felt he became agitated and angry, and he said, “Wrong answer.” He went on to say that her going to college would be a “conflict of interest” and that he would not permit it. Mr. Ray allowed Ms. Gildersleeve to leave the meeting and leave work early that day to sign some documents at her attorney’s office. 

The second meeting on September 12 took place around 6:00 p.m. Mr. Ray gave 

Ms. Gildersleeve the September 4 discipline and “requested resignation” letter (exhibit 12, page 11 of 31). Mr. Ray again asked Ms. Gildersleeve what her plans were, and she indicated a desire to be the office manager. After discussing the matter a while longer, 

Mr. Ray became angry with her and threw the September 3 letter (the one removing her as GM and president of the corporation) at her. The meeting was contentious and ended with Mr. Ray tossing her the signed title to the company car she drove and an emotional outburst in which Mr. Ray said to Ms. Gildersleeve, “I never want to see you again.” 

Ms. Gildersleeve took this utterance to mean that she was fired. Mr. Ray testified that what he said was only an emotional response and that he had no intention of firing 

Ms. Gildersleeve. Later that evening when she tried to make a call on her company cell phone, Ms. Gildersleeve found that the service to it had been disconnected. This was further proof to her that Mr. Ray had terminated her employment. Based on Mr. Ray’s actions, Ms. Gildersleeve began packing and making arrangements for a new place to live. 

Ms. Gildersleeve did not go to work on September 13. Around 4:00 p.m. Mr. Ray went to see her at the company house and asked why she was not at work. Her response was that she was moving because she had been fired the day before. Mr. Ray apologized, told Ms. Gildersleeve that he had over-reacted, and asked her to come back to work. 

Ms. Gildersleeve declined telling him she was unwilling to play those games with him. She further told him that as he had terminated her employment the day before, and she was moving from the company house. She did not feel comfortable leaving her things in the house; she was getting on a plane Monday to go to the Lower 48. Not wishing to further antagonize her, Mr. Ray left.

On September 14, Mr. Ray again went to talk with Ms. Gildersleeve. Mr. Ray tried to explain to her that she had three options open: a leave of absence, a modification of her duties, or termination. Ms. Gildersleeve kept repeating that she had been fired on the Friday, September 12. Mr. Ray finally said, “I agree with you; you’re fired.” Mr. Ray asked for her company keys, cell phone, and the keys to the company car. There was a dispute about the ownership of the company car; yet two days previously Mr. Ray had given her the signed title to that vehicle. He now wanted the car back. Mr. Ray had previously agreed to give her the car in payment for services rendered at a time when he was unable to pay her additional wages.

STATUTORY PROVISIONS

AS 23.20.379. provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2)     was discharged for misconduct connected with the insured worker's        last work.

8 AAC 85.095. provides in part:
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

This Tribunal does not dispute the employer’s right to terminate an employee whose actions it feels are suspect. There is no doubt that the relationship between Mr. Ray and Ms. Gildersleeve was contentious toward the end. Mr. Ray, by his words and actions, dismissed Ms. Gildersleeve on September 12; he said he never wanted to see her again and stopped the service to the company cell phone she used. The dismissal came about for two reasons: he found some of her actions suspicious and untrustworthy, and he found her bookkeeping to be “manipulative” and irregular. Although he found some of actions suspicious, Mr. Ray did not ask Ms. Gildersleeve about them. Her explanation of the suspicious timecard, for instance, was logical; she was on unsure footing regarding her position in the business and felt that if she were to go to an hourly rate, having filled out a timecard would help Mr. Ray know what to pay her. A simple business-like conversation would have cleared up the matter. While Ms. Gildersleeve’s bookkeeping errors may have raised concerns in Mr. Ray’s mind, the lapses were simply mistakes made by a non-accountant who was unfamiliar with Quickbooks. Ms. Gildersleeve successfully rebutted all allegations of supposed wrongdoing. Mr. Ray has not established that Ms. Gildersleeve’s actions were either willful or wanton.

Accordingly, this Tribunal holds that the employer has not established it discharged 

Ms. Gildersleeve for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on October 2, 2003 is AFFIRMED. 

Ms. Gildersleeve is allowed unemployment insurance benefits, and no disqualification is imposed under AS 23.20.379. Benefits are allowed for the week ending 

September 20, 2003 through the week ending October 25, 2003, if otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 25, 2003.
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Hearing Officer

