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CASE HISTORY

The claimant, Ms. Fitzpatrick, took a timely appeal from a determination dated October 1, 2003 that denied her benefits under AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Fitzpatrick began working for the employer in 1992. Her last day of work was July 13, 2003. Ms. Fitzpatrick worked as a pharmacy technician for the employer. The work was located in Anchorage, Alaska. She earned $12.41 per hour for full-time work. 

Ms. Fitzpatrick had time off in June. She traveled out of state to care for her father. No sooner had she returned in mid-July than she was notified that her father had died. Ms. Fitzpatrick also had other issues at the time. The employer was concerned about her stress level and its effect upon her work performance. Also, Ms. Fitzpatrick had been having problems getting to work.  

Ms. Fitzpatrick was advised that she needed to take more time off in order to get her life back in order. Ms. Fitzpatrick took additional time off.

When she was ready to return to work in mid August the employer still had reservations about her focus and ability to work in the pharmacy department, where inattentive work posed a health risk to others. Ms. Fitzpatrick was advised by Mr. Miller, the Alaska regional pharmacy manager for the employer, that her position in the pharmacy department was still covered and that she could work in the bakery or seafood department for a few weeks. In fact, the employer wanted to make sure Ms. Fitzpatrick would not continue to have attendance problems and would be able to focus again on her work in the pharmacy department. 

Ms. Fitzpatrick thought she was being given the option to work in the bakery or seafood department. A short time later, the assistant manager for the store called Ms. Fitzpatrick and advised her she would be working and receiving training in the seafood department. 

Ms. Fitzpatrick tried to make it clear to Mr. Miller that she did not like fish and did not want to work in that department.      Mr. Miller noted at the hearing that he did not have the authority to assign Ms. Fitzpatrick to the bakery. Further upsetting to Ms. Fitzpatrick was the fact that she had been told her shift had been covered in the pharmacy while at the very same time the employer was asking for additional help in that department. Eventually, Ms. Fitzpatrick decided to quit because the employer had not been frank with her about what was happening.

Ms. Fitzpatrick’s position as a pharmacy technician requires her to be licensed. Mr. Miller did not believe Ms. Fitzpatrick’s short-term work in another department would interfere with her license or her skill level. Ms. Fitzpatrick is a member of a union. Although she discussed the matter with her union nothing came of it.    


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 515, states in part:


A worker who gives up his or her employment rather than accept a transfer to other work for the same employer has voluntarily left his or her employment; the worker has not refused an offer of new work.


A worker who elects to be laid off or discharged rather than accept a reclassification or transfer to other work has also voluntarily left his or her employment. This separation is adjudicated under the voluntary leaving provision of the law because the worker took the action which resulted in the separation, and the worker had the choice of remaining in employment.


A worker leaves without good cause if the worker leaves rather than accept a transfer to reasonably related work at a reasonably comparable rate of pay. In re Stempniak, Commissioner Review No. 9029033, April 24, 1991. A worker leaves with good cause only if:


1.
The new conditions are substantially less favorable than those prevailing for similar work in the locality; 


2.
The worker is physically unable to perform the new duties; or

3.
The new work is wholly unrelated to the work and unrelated to any work within the worker's prior training, experience, or qualifications. Id.


"Wholly unrelated to the work" means work which does not utilize any of the skills of the worker, whether those skills were acquired through work with the employer or through prior experience or training.  A transfer from one unskilled job to another unskilled job is not considered a transfer to wholly unrelated work....

As can be seen from the above-mentioned Benefit Policy Manual, good cause to leave work exists if a compelling reason exists and it can be shown no other alternative was available.  

Towards the end of her employment, Ms. Fitzpatrick had attendance problems and performance issues. Ms. Fitzpatrick was provided an opportunity to prove that she could attend work on time and focus on her responsibilities when at work. However, this entailed reassignment to a position that she opposed. 

The employer has the right to make work assignments. Although  Ms. Fitzpatrick had no experience working in seafood it was a temporary transfer. Furthermore, the employer’s objective for removing her from pharmacy and into an alternative position was reasonable considering the potential risk inattentive work posed in the pharmacy department. The transfer apparently did not entail a pay reduction nor did it threaten Ms. Fitzpatrick’s skill level given the short duration of the transfer. This Appeals Tribunal holds Ms. Fitzpatrick has not shown she a compelling reason for rejecting the transfer, nor has she shown she had no alternative but to quit. A disqualification was in order.

DECISION
The October 1, 2003 determination is AFFIRMED.  Ms. Fitzpatrick is denied benefits beginning with the week ending August 16, 2003 through the week ending September 20, 2003. Her maximum yearly payable benefits are reduced by three weeks and she is may be ineligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 24, 2003. 
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