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CASE HISTORY

Ms. Anderson appealed a determination issued September 25, 2003 that denied her benefits under AS 23.20.379.  The issue is whether Ms. Anderson voluntarily left suitable work without good cause.

A second determination, issued on September 26, 2003, denied     Ms. Anderson extended benefits pursuant to AS 23.20.406(h) on the ground that benefits were previously disqualified for voluntarily leaving work without good cause.

FINDINGS OF FACT

Ms. Anderson began work for this employer in August 10, 2003. Her last day of work was September 16, 2003. Ms. Anderson worked as a roadwork flagger. The work was located on the Seward highway near Birdcreek, Alaska. Ms. Anderson’s immediate supervisor was Rebecca. This was an on-call, union position.  

On her last day of work, Ms. Anderson was called to work to flag for a blast that was going to occur. When she arrived at work she was not given a paddle to stop and start traffic or a caution flag or radiotelephone. She had her own cell telephone. She was instructed where to stand on the road by Bill, another supervisor. It was the first time she had worked on that end of the project.

Ms. Anderson attempted to contact Rebecca but was unable to do so. While waiting for her equipment to arrive she telephoned her sister. In the past she had waited 45 minutes for the blast to happen so Ms. Anderson believed she had extra time. She also believed it was common practice to use cell phones on the worksite. The employer stated to Employment Security Division representatives that employees are prohibited from using such personal equipment on the worksite.

While Ms. Anderson was on the phone Rebecca drove up, and yelled at her from her vehicle to get off the f__king cell phone and stop traffic. Rebecca threw a flag at her and sped off down the road. She did not leave a stop-and-go paddle. She drove down the road a short distance and a minute or two later returned. Ms. Anderson was still on the cell phone when Rebecca returned and Rebecca again screamed at Ms. Anderson to get off the f__king phone and start stopping the traffic. 

Ms. Anderson began stopping traffic. She noticed Rebecca looking down the road in the opposite direction. She thought she was stopping traffic in the wrong direction and so, confused, she let the traffic go that she had been stopping and stopped the opposite traffic (northbound traffic). 

Dave, a foreman, quickly drove his vehicle to stop this misdirected traffic. Rebecca again directed her to stop traffic. At this point Ms. Anderson was frustrated and yelled at Rebecca asking her “what the f__k do you want me to do?” Rebecca again screamed at her to stop traffic. At some point the 5-minute blast warning was given. 

Ms. Anderson felt that Rebecca had not done her job, by providing her with necessary equipment and instructions. At this point     Ms. Anderson walked off the job, feeling that Rebecca was now verbally attacking her for her own mistakes. She had had problems in the past with the way Rebecca addressed her and had advised Rebecca she did not want to be spoken to that way. Ms. Anderson had contacted her union in the past about Rebecca’s behavior but did not file a grievance over the last incident as she no longer wished to work for this employer. 

Ms. Anderson began work as a flagger on another project on October 4, 2003. She is still working. Ms. Anderson’s hourly wage is $24.97. Her gross wages have been $1,300 per week. Her total earnings to October 28, 2003 are roughly $5,000. Ms. Anderson’s unemployment insurance weekly benefit amount was $248.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

CONCLUSION

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work. Griffith, Comm'r. Dec. 8822158, December 20, 1988. Affirmed in Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989. 

A worker does not have good cause to quit if the supervisor is merely "demanding," if it is the supervisor's "style of supervision" and the supervisor acts similarly to all employees. In Griffith, Comm'r. Dec. 8822158, December 20, 1988, or if the supervisor is merely "difficult and overbearing at times." In Hlawek, Comm'r. Dec. 9213608, April 16, 1992.

A personality conflict with a supervisor may make for a difficult work environment. There certainly was yelling and cursing. However, the activity Ms. Anderson complained about was within the scope of Rebecca’s supervisory duties and related to work. Also there appeared to be some justification for Rebecca being upset with Ms. Anderson’s cell phone use. Additionally, there is some indication Ms. Anderson herself became upset and participated in the objectionable activity.
This Appeals Tribunal holds that none of the described actions constituted unlawful conduct, or were so excessive or outrageous under the circumstances that it exceeded the limits that could be expected of the employer/employee relationship. Ms. Anderson has not established a compelling reason for leaving available suitable work. For this reason, she is considered to have voluntarily left work without good cause.      

Extended benefits

Ms. Anderson’s disqualification period is September 20 to October 25, 2003. During a large part of that period of time Ms. Anderson has been fully employed earning $24.97 per hour and total earnings of roughly $5,000. Since 8 times her weekly benefit amount is $1984, this Appeals Tribunal holds Ms. Anderson has terminated the voluntary leaving determination by returning to work and earning at least eight times her unemployment insurance weekly benefit amount during the six-week disqualification period. She is again eligible for extended benefits.

DECISION
The September 25, 2003 determination is AFFIRMED. Ms. Anderson is denied benefits beginning with the week ending September 20, 2003 through the week ending October 25, 2003. Her maximum payable benefits are reduced by three times her weekly amount and future extended benefits may be jeopardized.

The determination issued on September 26, 2003 under             AS 23.20.406(h)is REVERSED. Extended benefits are allowed  beginning with the week ending September 20, 2003, to October 25, 2003 and continuing thereafter so long she has filed and is otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 30, 2003. 
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Hearing Officer

