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CASE HISTORY

Mr. Okpealuk timely appealed a determination issued on October 8, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work or voluntarily quit without good cause.


FINDINGS OF FACT
Mr. Okpealuk last worked for Safeway, Inc. (Carrs), during the period August 29, 2002 through September 9, 2003. He earned $7.25 per hour as a cashier trainee. 

During his training, Mr. Okpealuk had trouble remembering the produce codes and could not pass that portion of the employer’s test to be a cashier. His trainer, Casey, said that he could take the “practice test” for the codes as many times as he wanted, yet when he asked if he could come in on his own time to practice, Mr. Okpealuk was told by Casey he could not do that. She said the employer had to pay him wages if he came in to practice, and she did not want to pay Mr. Okpealuk for more training time. 

Debra, a manager at the Carrs Aurora Village store, spoke to Mr. Okpealuk about a position as a cashier in the liquor store. Mr. Okpealuk had the TAMS (Techniques of Alcohol Management) card required for that position. Mr. Okpealuk did not have to pass the produce codes test to get the liquor store job, but he would still have to pass the rest of the cashier training to qualify for that position. The only training component left for Mr. Okpealuk to pass was the Point of Sale (POS) module. Mr. Okpealuk was told that he could not work in the liquor store position without first passing the POS training component.

Mr. Okpealuk was not able to pass the POS training module successfully, and Debra was aware that he did not pass it. Mr. Okpealuk did not return to training because he had failed two of the sections. On his final day after failing the POS component, Mr. Okpealuk was told by Debra that she was “sorry this isn’t working out.”

On his final day Mr. Okpealuk did mention to Debra that he was looking into another job; however, it was only a lead on a job, not a job offer. Mr. Okpealuk did not have a firm offer of employment elsewhere when the work at Safeway, Inc., ended.  

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     
(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          

(2)  
was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

(d) "Misconduct connected with the insured worker's work" as used in 


AS 23.20.379(a)(2) means

          

(1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION
Mr. Okpealuk was not given the option of retaining his position. The employer had a structured cashier training program, which employees were required to successfully complete before being put on the sales floor. The claimant could not pass all portions of the training. Therefore, this work separation will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but couldn't do it.

The employer’s failure to appear and provide rebutted testimony establishes 

Mr. Okpealuk’s testimony has more credibility.

Even though a position in the liquor store was discussed with Mr. Okpealuk, there is no evidence that the claimant resigned prior to taking the job. He was simply unable to successfully complete the required cashier training. 

It has not been shown that Mr. Okpealuk’s inability to meet those expectations was through a willful or wanton disregard of the employer’s interest. As in Brown above, Mr. Okpealuk was unable to perform the required duties satisfactorily and, therefore, was discharged but for reasons other than misconduct.

DECISION
The determination issued on October 8, 2003 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the week ending September 13, 2003 through the week ending October 18, 2003, if otherwise eligible. The three weeks are restored to his maximum payable benefits. The determination will not interfere with the claimant’s eligibility to receive extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 30, 2003.
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