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CASE HISTORY

Mr. Hamann timely appealed an October 17, 2003 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.

FINDINGS OF FACT

Mr. Hamann began working for Colville, Inc., in March of 2000. His last day of work was September 2, 2003. At the time work ended, Mr. Hamann was usually scheduled to work rotating shifts of two weeks “on” and two weeks “off” at Prudhoe Bay. 

On September 2, 2003 after getting permission from the on-site manager to borrow the company’s nail gun, Mr. Hamann arranged with the office to get an “exit pass” which meant he could officially take the tool with him on the plane out of Prudhoe Bay. 

Mr. Hamann took the tool home to Sutton with him.

On September 13 at approximately 10:00 a.m. Bill Lyons, the general manager, called Mr. Hamann regarding the nail gun’s whereabouts. Mr. Hamann told Bill that he indeed had the tool and that he had permission to borrow it. Bill told Mr. Hamann to “Gold Streak” the nail gun to the company in Prudhoe Bay that day because it was needed for building a deck. Mr. Hamann did not think it was possible for him to get the tool to the airport in time for that day’s flight, as he lived in Sutton and it would take an hour and a half to get to the airport. Bill told Mr. Hamann to try his best to get it to the airport that day. 

Mr. Hamann instructed his wife to take the nail gun to the airport and Gold Streak it to Prudhoe Bay as Bill had requested. Mr. Hamann’s wife picked up the wrong nail gun from Mr. Hamann’s truck. Late on September 13 or early on September 14, Mr. Hamann called Bill to explain what happened with the tool and why it was not on the plane. Bill instructed Mr. Hamann to get the nail gun “to the hangar” on Sunday, September 14. Bill also said that Mr. Hamann would have “more than a few days off” as Jeff, the president of the company, was really upset over this tool incident. Mr. Hamann decided to give Jeff a few days to “cool down.”

On September 22 Mr. Hamann called Bill to ask him what his future with the company was to be. He and Bill discussed the possibility of Mr. Hamann doing outside sales and of his working part of the time on the Slope and part of the time in town. During that telephone conversation, there was no warning of any kind or any inkling that Mr. Hamann’s work was to end soon. Mr. Hamann’s last review had been favorable.

Mr. Hamann was discharged on September 29, 2003 because Jeff was still angry about the nail gun that Mr. Hamann had borrowed on September 2. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(2) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

The first part of the test in deciding if there is misconduct in a work separation is that the conduct must show a “wilful and wanton disregard of the employer’s interest.” This Tribunal does not believe Mr. Hamann’s conduct in not getting the nail gun to the airport on the day the employer wanted it there could be considered as either wilful or wanton. Mr. Hamann made a good-faith attempt to get the tool to the airport by having his wife take it; she, however, mistakenly picked up the wrong tool. The nail gun never got to its destination during the timeframe the employer wanted it. Mr. Hamann did keep Bill, the person who had contacted him about getting the nail gun shipped to the North Slope, apprised of the situation. The president of the company was still very upset about this incident by September 29, 2003, and had Mr. Hamann dismissed on that date for that reason. 

Though his employer had the right to terminate Mr. Hamann’s employment, this Tribunal concludes that Mr. Hamann was not discharged due to misconduct.

DECISION
The October 16, 2003 determination is REVERSED. Mr. Hamann’s benefits are allowed beginning with the week ending October 4, 2003 through the week ending November 8, 2003, and continuing thereafter if he is otherwise eligible. Mr. Hamann may yet be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 5, 2003.
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