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CASE HISTORY

Mr. Lundell timely appealed a determination issued on October 15, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Lundell worked for Brett’s Painting during the period April 1993 through August 29, 2003. He earned $20 per hour for full-time work as a foreman/painter. Mr. Lundell quit without notice on August 29.

For about two years, Mr. Lundell was paid $450 per house. In June 2003, he asked to be put back on an hourly wage of $20 per hour. Mr. Bower (owner) agreed effective August 1.

Since June 2003, Mr. Lundell complained about his pay not being right. Mr. Bower indicated they needed to sit down and go over all the draws that had been given to Mr. Lundell for the last year or so. Neither of the men could seem to get together. Several meetings were scheduled but something would come up that caused it to be cancelled. Occasionally, Mr. Lundell or Mr. Bower did not want to deal with it at that point in time.

On August 29, Mr. Lundell requested his paycheck. He had worked 63 hours for the pay period ending August 22. Mr. Bowler paid him $800 and indicated the taxes would be figured later that day and he would have the balance, less $150 in draws, on Monday. Mr. Lundell was tired of dealing with what he believed was lack of proper pay and quit.

Mr. Lundell took cash draws on a regular basis. In May and June, Mr. Bower issued three pay stubs that outlined the draws and the taxes due. By August, Mr. Bower believed Mr. Lundell was about $3,000 in the hole. Mr. Lundell had received more draws than his pay warranted. Mr. Bower discovered in September that Mr. Lundell owed him about $7,000. When Mr. Bower gave Mr. Lundell a draw, it was always in cash and no taxes were deducted.

In mid-summer 2003, Mr. Lundell moved to his own place. He had been living with Mr. Bower, rent free for about five years. Mr. Bower attributes the pay concerns that had not been raised before were the result of life style changes and moving out. Mr. Lundell agrees that he had not been paying attention to his pay until he had to pay rent and buy food.

Other than the two meetings that had been cancelled, neither man set a date or time to meet to discuss the pay concerns.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….


CONCLUSION
An employer’s failure to pay its employees on the date scheduled can provide for good cause to quit. However, it must have occurred more than once and the worker must make attempts to meet with management to rectify the situation.

The record in this case establishes that the men tried to meet and then no effort was made to ensure they went over the wages paid and/or due. Mr. Lundell’s decision not to sit down with Mr. Bowers right then on August 29 to discuss the concerns he had negates any good cause that may have been shown.

Mr. Lundell did not have compelling reasons to leave work. He did not refute the employer’s final figures that he had been overpaid by $7,000 over the last year or so. An employer has the right to withhold an entire paycheck if the employee has received the full amount in draws. 

Mr. Lundell’s decision to withhold a small amount of the August 29 paycheck was reasonable and within his rights as an employer. Employees and employers in the State of Alaska are obligated to pay taxes. Mr. Lundell’s earnings for that pay period equated to $1260. Utilizing a standard 25 percent deduction for taxes, his pay would have netted about $945. The employer was within his rights to withhold $150 for draws previously paid.

Based on the above, Mr. Lundell did not have good cause to quit his job when he did. The disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on October 15, 2003 is AFFIRMED. Benefits are denied for the weeks ending September 6, 2003 through 

October 11, 2003. Mr. Lundell’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 6, 2003.
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