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CASE HISTORY

Ms. Shultz timely appealed a determination issued on October 9, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Shultz worked for the U.S. Postal Service in Healy during the period September 23, 1998 through September 3, 2003. She earned $18.69 per hour for part-time work as a mail processing clerk. 

Ms. Shultz quit effective September 24, 2003 to relocate to Valdez. She was paid vacation pay from September 4 to September 24 to allow her to become vested from the postal service.

In September 2002, Ms. Shultz’s husband was laid off work with Usibelli Coal Mine. He was not rehired. About one-third of the employees were laid off. Mr. Shultz did not work until spring 2003 when Wilder Construction hired him for road work near Healy. He is a welder/mechanic and heavy equipment operator. Mr. Shultz has 20 years of experience in the field. He was laid off that work on August 28.

In June 2003, the Shultzes decided to relocate. Mr. Shultz could only get work for the summer with Wilder. The only other employer (besides Usibelli) in the area was the Park Service who had no work available in the winter months. 

If Mr. Shultz stayed with Wilder, he would be required to work from April to September/October away from home without breaks. There was no work available to Mr. Shultz in the winter in Healy. The family chose Valdez because of its size and job potential. They did not want a large city like Fairbanks or Anchorage.

The couple drove to Valdez over Memorial Day weekend to search for work and look at homes. Mr. Shultz submitted applications and spoke to numerous potential employers. He was told that his qualifications were excellent and that he had a high probability of working if he lived in the area. Ms. Shultz believes Valdez has local hire preference. The family moved to Valdez over Labor Day weekend.

Ms. Shultz can transfer with the postal service but only if a vacancy exists. A vacancy did exist in Valdez but the position has yet to be filled. Ms. Shultz and one other person applied for the job in July. Both applicants are transfers from another location.

Mr. Shultz began working for TCC in Valdez in late September. 

Mr. Shultz is the primary wage earner in the family. He made over $30 per hour for Usibelli and Wilder. He earns $24 to $25 per hour with TCC but works seven, twelve-hour days, one week on/one week off rotation, and returns home every night.

The decision to relocate to Valdez was mutually made. The couple was unable to sell their home in Healy and closed it up for the winter. They hope to sell their home next summer. The couple has two teenagers who are still in school.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment….


CONCLUSION
The Commissioner held in case of Kimmerly, Comm'r. Dec. 9224409, April 30, 1992, that a worker has good cause to voluntarily leave work to move to a new location if:


1.
The worker has suddenly become the sole support of the family, either by divorce or the unemployment, total disability or death of the worker's spouse;


2.
The worker's income is clearly insufficient to provide the basic necessities of life for the worker and the worker's dependents; and


3.
Leaving work is the only reasonable course of action open to the worker.

A worker who voluntarily leaves work goes from a situation in which the worker has at least some income to a situation in which the worker has no income. The burden is therefore upon the worker to show that leaving work was the more beneficial course for the worker to pursue.

Typically, moving to a new location without the promise of better work, hours, or wages is typically without good cause.

In Hougen, Comm’r Dec. 96 1185, September 12, 1996, the Commissioner states in part:

In general, relocation to an area where the family's primary wage earner has accepted better employment meets the standard in the regulation and provides good cause for a worker to quit. In re Fosselman, Com. Dec. No. 9123328, February 7, 1992; in re Trigg, Com. Dec. No.  9122484. We believe the claimant qualifies under this policy and therefore meets the good cause standard for domestic quits.

First, the claimant's husband was the primary wage earner.  The claimant was the only wage earner when she quit, because her husband had been out of work for over a month, but this did not make her the usual primary wage earner. Her husband's hours and wages clearly made him the primary source of household wage income.

Second, the new employment in Kenai was "better", since the claimant's husband was unemployed when he took the job. We will not require a strict comparison between former and new job conditions, when the spouse has been unemployed for a significant period of time before he or she accepts the new job, so long as the new job improves the family's circumstances. In the case at hand, the new job improved the family income, even though it caused the claimant to become unemployed. In addition, the new wage was within 10 percent of the previous wage earned by the claimant's husband.

The final question is how firm the offer of work must be to show good cause for a quit to relocate. We have held that an individual claimant must receive a firm offer and a reasonably exact starting date before abandoning one job for another. We will not apply the standard so strictly to domestic quits, primarily because a claimant's spouse may force the claimant's hand by acting unilaterally. It makes no difference whether the decision to move is based on a firm job offer, if the claimant has little or no control over the decision. Mere compliance with the wishes of a spouse is not good cause by itself, but a more or less unilateral decision by a spouse may determine good cause in close cases, even if the spouse's decision was hasty or unwise.  

In this case, the claimant's spouse made the decision to move. Nothing in the record contradicts this finding. It should be considered in determining good cause. Her husband's work prospects were therefore firm enough, considering the fact that the decision was unilateral. He was also hired immediately after he arrived in Kenai, and this fact was known when the claim was filed.  

We therefore conclude that the claimant's decision to quit to relocate was reasonable in view of all the facts; that the circumstances left her no reasonable alternative; and that her actions were in good faith and consistent with a desire of retaining employment. She therefore left her last work with good cause.

The decision to move was jointly made by Mr. and Ms. Shultz. Although Mr. Shultz had no work during the period September 2002 through spring 2003, it is apparent he was the family’s primary wage earner. He did not have the promise of work at the time of the move, and did not begin working in Valdez for at least one month after the family moved.

The Tribunal understands the family’s decision to relocate, and 

Mr. Shultz probably would have been out of work for the winter if they had not made the move. However, Ms. Shultz did not have to quit when she did. The family had a home in Healy where she could have remained until her husband found work in Valdez. There is no evidence that Mr. Shultz could not have managed the household chores and the children without the assistance of his wife until he began work.

Based on the above, benefits were properly denied. The disqualification period, however, begins with the first week of unemployment, the week ending September 6, 2003. The determination under appeal will be modified accordingly.

DECISION
The determination issued on October 9, 2003 is MODIFIED. Benefits are denied for the weeks ending September 6, 2003 through 

October 11, 2003. Ms. Shultz’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 10, 2003.








Jan Schnell








Hearing Officer

