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CASE HISTORY

The claimant timely appealed a determination issued on October 9, 2003 that denied benefits pursuant to AS 23.20.379(a)(1). Benefits were denied on the ground that the claimant quit the work without good cause.


FINDINGS OF FACT
Ms. Ecklund last worked for Breeze Inn for the period of July 3, 2003 through 

September 21, 2003. She earned $9 per hour for full time work as a reservation clerk.

On September 22 and September 23 Ms. Ecklund was absent from work because she had to take care of her 14 year old daughter who had been beaten up during the evening of September 21. The evening before each absence Ms. Ecklund notified her employer of the need for her to be absent from work the following day. 

On September 24 Ms. Ecklund showed up for work at the scheduled time and found that Nancy, a trainee for the night audit position, was working in her position. Ms. Ecklund questioned her employer about this and was told that her employer did not think she would be returning to work. Ms. Ecklund had not notified her employer that she would be absent on September 24 as she had for the absences of the previous two days.

While Ms. Ecklund was in her employer’s office, she saw the schedules for the next three weeks and noticed that her name was not on any of the schedules. Ms. Ecklund questioned her employer about the reason for this omission. The employer told Ms. Ecklund that he “inferred from our conversation the other day” that she was not planning to return to work at all. Ms. Ecklund reminded her employer that she said she would call him if she could not make it to work. The employer then indicated he was very busy and that Ms. Ecklund should return in one hour to talk to him about the work schedule.

When Ms. Ecklund returned after the hour had passed, the employer was still undecided about what to do. Ms. Ecklund asked him to call her later that day to let her know what her schedule was to be. The employer called Ms. Ecklund back and told her he was leaving the schedule “as is” and that she was not on it. The employer also said that 

Ms. Ecklund could come to see him on October 1, when he returned from a trip, to see if he could “work with her schedule.” Ms. Ecklund told him she did not have a schedule problem; she had missed only two days in the time she had worked for the employer.

After the final conversation with the employer, Ms. Ecklund did not see any reason to meet with the employer on October 1, as she felt she had been dismissed from her job by being taken off the work schedule. The employer had also dismissed her daughter, who had also worked for this employer during the summer season, by taking her off the schedule. There were several other reasons why Ms. Ecklund felt she had been dismissed on September 24. When she was at the bank earlier in the day and ran into some co-workers from Breeze Inn, none of them would look at or speak to her. When she arrived at work, Ms. Ecklund’s co-workers treated her in a similar, non-acknowledging way but also had that “Oh my God, what’s she doing here” look on their faces. In both instances above, these were co-workers who would speak to Ms. Ecklund every day at work. The employer had put the trainee, Nancy, in Ms. Ecklund’s position at the front desk and had put Nancy’s name in place of Ms. Ecklund’s on three future weekly schedules. Ms. Ecklund was not permitted to work on September 24.

Ms. Ecklund felt as if the employer did not like confrontations and that “if he can just get you out without talking to you, he does it.” Ms. Ecklund also felt that because of the employer’s dislike of confrontation, he chose to let employees go by just not scheduling them to work.

Exhibits 7 and 8 indicate that the employer felt an uncertainty about Ms. Ecklund’s ability to work her scheduled shifts due to a personal situation.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . . 

(2) was discharged for misconduct connected with the insured worker’s last work.
8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

This Tribunal believes that Ms. Ecklund’s separation from employment was the direct result of miscommunication between the employer and her on September 24, 2003. 

There is documentary evidence (exhibits 7 and 8) that suggests that the employer was uncertain of Ms. Ecklund’s work schedule because of her personal situation with her daughter, although Ms. Ecklund testified that she made it clear to the employer that she would call him if she had to be absent due to that situation. The same evidence suggests that on September 24 the employer told Ms. Ecklund to meet with him on October 1 when he returned from a trip to discuss her work schedule. The employer, however, did not participate in the hearing to bring forth any direct testimony regarding his uncertainty about Ms. Ecklund’s future attendance at work and the conversation between him and Ms. Ecklund in regard to the October 1 meeting. 

Ms. Ecklund’s unrebutted testimony is that her employer said she “could meet with him on October 1 to see if he could work with her schedule.” Ms. Ecklund’s testimony was that she did not have a scheduling problem; she had simply missed two days of work because her daughter had been beaten up. Ms. Ecklund did not feel as if there was anything further to discuss on October 1, as she had already been fired at that point. The employer had already told her that he was leaving the schedule “as is”, meaning to her that she was not on the schedule and the employer was not going to change it. Ms. Ecklund told her employer that she was there and ready to work on September 24, but the employer did not allow her to work or put her back on the schedule. Considering the reactions of her co-workers both in the bank and at the work site, the way in which Ms. Ecklund’s daughter had been let go from her summer job by the employer, and the employer’s refusal to put her back on the schedule, Ms. Ecklund could reasonably infer that she no longer had a job at Breeze Inn. The employer did not clearly tell her what her status was, even though Ms. Ecklund did attempt three times September 24 to discern what her work status was. 

Based on the above, this Tribunal holds that Ms. Ecklund was dismissed but not for misconduct in connection with her work. 

DECISION

The determination issued on October 9, 2003 is REVERSED and MODIFIED. Benefits are allowed pursuant to AS 23.20.379(a)(2) for the week ending September 27, 2003 through the week ending November 1, 2003. Ms. Ecklund’s maximum benefits payable are not reduced by three times the weekly benefit amount. Further, she may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 7, 2003.
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