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STATEMENT OF THE CASE

On October 16, 2003, Mrs. Diamond timely appealed a denial of unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether she voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mrs. Diamond began working for the employer in December 1992. She last worked on August 15, 2003. At that time, she normally worked 40 hours per week and earned $18 per hour.

When Mrs. Diamond returned from Family Medical Leave on September 12, 2002, she was placed laterally in the accounting department instead of her original position in the payroll department, due to company reorganization. Mrs. Diamond tried for almost one year to get back into the payroll department, which she preferred.  

Mrs. Diamond was on leave for health problems created by work related stress.  She had applied unsuccessfully for non-occupational disability insurance.  Before returning to work on September 12, she had obtained a doctor’s release.  Over the next year, Mrs. Diamond again began experiencing work related stress, including frustration at not being transferred.

Apart from the stress induced health problems, Mrs. Diamond suffers from chronic active hepatitis C.  As a result of that condition, the cold weather in Alaska caused Mrs. Diamond to feel a pain similar to arthritis that she had been able to minimize with prescribed pain medication.  Her condition was diagnosed as progressive, and it was difficult for her to endure the worsening pain.  Although Mrs. Diamond’s physician did not specifically recommend that she move, she thought the pain induced by the cold would lessen in a warmer climate.

Mrs. Diamond is from Louisiana, where her ailing parents reside, and where the weather is much warmer than Alaska.

Mrs. Diamond quit her job on August 15 over her frustration at not being transferred, the return of her work related health problems, to be near her parents, and to seek relief from cold weather.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

In Shaw, Comm'r Dec. 97 0358, June 6, 1997, the Commissioner denied benefits holding:


Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances. Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily. Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.

The Employment Security Division’s Benefit Policy Manual § VL 425, states in part:

In voluntary leaving cases, examine the length of time that the worker has been employed under the conditions for which the worker left.  If the worker has accepted the conditions of work by remaining on the job under those conditions for a significant period of time, then the work may be considered suitable even if the conditions of work are below those prevailing for similar work in the locality.  

A worker has good cause for voluntarily leaving due to illness or injury only if the worker's physical condition compels him to leave. The worker must have no reasonable alternative. Hok-Demmott, Comm'r. Dec. 9321805, June 15, 1993. The worker's opinion regarding his or her condition is not necessarily controlling. There must be supporting evidence to show that continued employment is harmful to the worker's health. Norwood, Comm'r. Dec. 83H-UI-06, March 21, 1983. This usually requires a physician's statement, although other evidence may suffice.PRIVATE 
 Benefit Policy Manual, §VL 235.25.

Good cause is established if a person leaves work to care for a member of a worker's immediate family, but only if “(t)he illness actually required the worker to be absent from work; and the worker was unable to obtain a leave of absence (or the nature of the illness was such that a leave of absence was impractical).” Hallum, Comm’r. Dec. 87H-UI-244, October 27, 1987. Lynch, Comm’r. Dec. 84H-UI-292, December 17, 1984. Further, the illness or disability must require close personal care during the worker's normal working hours, the worker must have a moral or legal obligation to provide the care, and there must be no other person or agency who may reasonably be delegated to provide the care. Przekop, Comm’r. Dec. 9229723, May 5, 1993.

The Benefit Policy Manual § VL 150, states in part:

A quit to move because of weather or climate is for compelling reasons only if the worker shows that the weather or climate is injurious to the health of the worker or a member of the worker's family.  A mere dislike for the weather or climate or the fact that the weather or climate was harsher than that to which the worker was accustomed does not give good cause for leaving.



In most cases, the worker must have quit on the advice of the physician in order to establish good cause. 



Example: The Tribunal allowed benefits after a claimant quit her job to relocate with her husband, as his physician advised him to move to a warmer climate for his arthritis. (Mallett, 96 0580, April 18, 1996)

However, a physician's advice is not always necessary.  The worker or family member may have an existing or previous illness and can judge, based on past experience, that the weather or climate is injuring the worker's health without any advice from a physician.  

Mrs. Diamond’s frustration at not being transferred to her former position does not give her good cause to quit.  A dissatisfaction with working conditions or dislike of job duties does not make the work unsuitable, and the fact Mrs. Diamond continued to work in the assigned position for such a long period of time makes the job by itself suitable.

The return of Mrs. Diamond’s heath problems because of work related stress does not give her good cause to quit.  She had suffered such problems in the past and been denied disability.  She had not only not been advised by her physician to quit, but had been released by the doctor to return to the work.  There is no evidence within the record to establish that Mrs. Diamond exhausted all reasonable alternatives to quitting on this account, such as taking sick time or requesting another leave under the Family Medical Leave Act.

Mrs. Diamond’s consideration to be near her ailing parents does not establish good cause for quitting, as her parents did not require her close personal care during working hours.

While none of the above mentioned reasons establish good cause, the painful effect of the cold climate upon Mrs. Diamond does.  While she did not have had good cause to quit her specific job, Mrs. Diamond did have good cause to relocate from Alaska to a warmer climate.

Because the circumstances under which Mrs. Diamond moved from Alaska were compelling, she is considered to have quit her job with good cause to do so.

It is the conclusion of the Appeal Tribunal that Mrs. Diamond voluntarily left suitable work with good cause.

DECISION

The notice of determination issued in this matter on October 6, 2003 is REVERSED. No disqualification under AS 23.20.379 is imposed. Mrs. Diamond is allowed benefits for the weeks ending August 23, 2003 through September 27, 2003 so long as she is otherwise eligible. The reduction of her benefits is restored, and she is eligible for the receipt of extended benefits, so long as she is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 26, 2003.


Janne Carran


Hearing Officer

