JUNEBY, Isaac
03 2274
Page 4

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206

P.O. BOX 107023

ANCHORAGE, ALASKA 99510-7023

APPEAL TRIBUNAL DECISION

Docket No.  03 2274    Hearing Date:  November 14, 2003

CLAIMANT:
EMPLOYER:
ISAAC JUNEBY
440 DEPT OF INTERIOR

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Isaac Juneby
None

ESD APPEARANCES:
None

CASE HISTORY

Mr. Juneby timely appealed a determination issued on September 26, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or if he was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Juneby worked for the U.S. Government, Bureau of Indian Affairs during the period October 21, 2002 through August 27, 2003. He earned approximately $33,000 per year plus 25 percent cost of living for full-time work as a realty specialist. Mr. Juneby’s employment ended effective September 5.

On August 27, Mr. Juneby was told that his performance had not met the employer’s satisfaction. He was given September 5 as his last day of work. Mr. Juneby requested annual leave through September 5. The employer agreed. Had Mr. Juneby worked through September 5, he would have received his accrued annual leave in a lump sum payment.

Mr. Juneby argues that he had to check on unemployment and pack his household for relocation to Eagle (his point of hire). He did not want to pay an entire month’s rent so he asked his landlady if he could leave on September 15. She agreed.

Mr. Juneby has a disabled wife who is wheelchair bound. She tires easily but can get around on her own. Mr. Juneby did most of the packing, although his wife could have helped. He had day laborers help with loading the furniture into a 26-foot U-Haul van. 

Mr. Juneby figures he averaged about eight hours of packing every day from August 27 to September 15. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
It must first be determined whether Mr. Juneby quit or was discharged from his employment.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Flores, Comm’r Dec. No. 96 2183, December 16, 1996, the Commissioner set new policy regarding work separations earlier than the original intended date as follows:

In Kennedy, Comm'r Dec. 9027951, October 10, 1990, we held that a claimant who was given one day's notice of a layoff and who then was given permission for leave the last day, remained laid off. The separation did not become a quit. We now extend that holding to cover workers who leave early after notice of discharge, but with less than two full shifts remaining in the notice period. These workers will be considered discharged. The discharge remains the primary and proximate reason for their unemployment. Inversely, if a claimant gives notice and the employer chooses to end the employment with less than two shifts remaining, the nature of the separation remains a voluntary leaving….

Mr. Juneby had the ability to work until September 5. He chose instead to take annual leave. Since the annual leave would have been paid regardless of whether Mr. Juneby worked or not, the Tribunal views this work separation as a quit. Had the employer paid Mr. Juneby his normal wages without deducting his annual leave account, the Tribunal would have ruled differently. That is not the case however. Mr. Juneby bears the burden to show good cause for leaving work.

In Anderson, Comm'r. Dec. 95 2430, December 15, 1995, the Commissioner said, 

We have previously held that a claimant who quits work more than a few days before it is necessary because of a spousal transfer negates the good cause supplied by the primary reason for the quit. We still support that reasoning. However, in this case we do not believe the 18 days between quit and transfer negated good cause. The claimant had several tasks to accomplish before the move, including packing for the long drive out of state and preparing for the household movers. She also needed to prepare her young son for the move. Her husband could not assist except for the actual packing. She often worked overtime on her job, so getting these tasks done while she was still working would have been difficult. 

The claimant in Anderson above was a military dependent. Clearing base housing and relocating in the military is much more involved and takes more time than a civilian move.

The Tribunal does not believe Mr. Juneby needed 19 days to pack his household belongings, especially since he and his wife had only lived in the house for less than a year. Mr. Juneby could have continued working, packing on the weekends and after work. His wife, although disabled, was able to offer some help. 

Based on the above, Mr. Juneby did not have good cause to leave his employment on August 27. Good cause has not been shown in this matter.

DECISION
The determination issued on September 26, 2003 is AFFIRMED. Benefits are denied for the weeks ending September 6, 2003 through October 11, 2003. Mr. Juneby’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 14, 2003.
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