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CASE HISTORY

The employer timely appealed a determination issued on 

September 18, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Mr. Main last worked for Fred Meyer during the period November 8, 2001 through April 26, 2003. He earned $18.99 per hour for part-time work as a grocery clerk. Mr. Main was discharged effective April 29 for failure to work a scheduled shift.

In late April 2003, Mr. Main hurt his hand at work. On April 27, he called in sick. Because he missed work, management ordered him to take a drug test. The company policy requires testing if work is missed due to an injury. Mr. Main was told he needed to submit to the test within 24 hours.

On April 28, Mr. Main was scheduled to work at 3:00 p.m. He arrived at work to pick up the paperwork for his test at 1:30 p.m. The store manager, Mr. Atlee, believed he told Mr. Main that he needed to be sure to return to the store to finish his shift. Mr. Main did not recall that statement but admitted he knew he was scheduled to work that day. Mr. Main had no explanation for waiting until the last minute to take the drug test. The testing contractor is open seven days a week. The reason Mr. Main waited until 1:30 p.m. to get the drug testing paperwork was because he slept in.

Mr. Main did not return to work. He did not call the store to advise anyone that he would not be in to complete his shift. 

Mr. Main felt the manager knew where he was and that it was “no big deal” for him not to come into work. Mr. Main had to return home after the drug test because he did not wear the proper clothing for work. He got home about 5:30 p.m.

When Mr. Atlee discovered that Mr. Main had not returned to work, he contacted the drug testing contractor and discovered Mr. Main took the test at 3:07 p.m. The test takes about 15 minutes. The testing location is about ¾ mile from the store. When Mr. Main reported to work he advised Mr. Atlee that he just did not think to call the store, that only half his shift remained, and that it did not matter. Mr. Atlee discharged Mr. Main.

The employer did not have any problems other than tardiness with Mr. Main prior to the April 28 incident. Mr. Atlee did not consider the tardiness in his decision to discharge Mr. Main. Mr. Atlee only considered Mr. Main’s lack of concern about his job and his violation of the company policy that required contact with the store if unable to work. Mr. Main knew of the company policy.

Mr. Main was asked why he did not bring his work clothes with him on April 28. He did not think to bring them. Mr. Main rides the bus and does not normally wear his work clothes other than at work. He lives about a mile from the main bus station. Mr. Main had to return home after the drug testing. He was not sure if the buses were still running after 6:00 p.m. The cab fare is $15 one-way. Since Mr. Main took the cab home in the evenings, he felt $30 in cab fares for the day was too much. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
There is no dispute that Mr. Main violated a known company policy. What must be decided is whether Mr. Main’s single infraction of that policy amounted to misconduct connected with the work. The Tribunal believes it does.

The record establishes that Mr. Main had no concern about his company’s attendance policies. He knew he only had 24 hours to take the test, yet he waited until the last possible hour to ensure he met the employer’s requirements. By doing so, Mr. Main knew he would be late and miss a certain amount of work on April 28. 

Finally, common sense dictates that the process of getting to the drug testing contractor, submitting to the test, and then returning home to get dressed for work would take longer than 90 minutes. This is especially true since Mr. Main had to take the bus and he lived a mile from the bus station. 

Mr. Main took no precautions to ensure he would be at work by 

3:00 p.m. He did not even attempt to contact the employer to advise of his decision to remain at home. An employee has a duty to his employer to ensure he is at work on time or to notify the employer of his situation. 

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

Based on the above, Mr. Main willfully violated a duty owed to his employer. The single incident was misconduct connected with the work. Benefits are denied in this matter.

DECISION
The determination issued on September 18, 2003 is REVERSED. Benefits are denied for the weeks ending May 3, 2003 through 

June 7, 2003. Mr. Main’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 10, 2003.
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