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CASE HISTORY

Mr. Capistrano timely appealed a September 24, 2003 determination that denied unemployment insurance benefits under AS 23.20.378. The issue is whether he was available for work during the period claimed.


FINDINGS OF FACT

Mr. Capistrano’s wife has had medical problems since 1999, which include severe depression.  She is under the care of a psychiatrist.  Mr. Capistrano provides care for his wife in that he runs errands for her, takes her on drives so she can get out of the house, and provides emotional support.  Mr. Capistrano’s last employment was with K-Mart, where he worked full-time until he was laid off this April.  While working, he was able to meet the medical needs of his wife during off hours, or by requesting short periods of time off.

Mr. Capistrano is registered for work with Job Service and is actively seeking work by filling out applications to local businesses.  He has also made trips outside of Juneau expressly to look for work.  The psychiatrist attending Mrs. Capistrano has not recommended at any time that Mr. Capistrano quit his job or cease working to care for his wife.  Mr. Capistrano feels it would better his wife’s condition if he secured employment, as they would then have more money.

Mr. Capistrano felt a miscommunication occurred during his September 24 interview with a call center representative, which led to the determination he was unavailable for work.  What he meant was that his mother-in-law had passed away in April, which caused his wife’s condition to worsen and resulted in her needing more than usual care from him, but not such care as to make him unavailable for work.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.


CONCLUSION

Miscommunications do occur.  While it is true Mr. Capistrano’s wife does have medical problems that require his care, he has shown he is able to work full-time and still meet her needs by doing so in the past.  Mr. Capistrano is registered for work as required by the director, and actively seeking employment.  The Tribunal concludes Mr. Capistrano is able and available to accept full-time work.

DECISION

The September 24, 2003 determination is REVERSED. No disqualification under AS 23.20.378 is imposed. Mr. Capistrano is allowed benefits beginning with the week ending September 27, 2003, so long as he is otherwise eligible.


APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on November 21, 2003.


Janne Carran

Hearing Officer
