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CASE HISTORY

Ms. Cooper filed an appeal from an October 23, 2003 determination that denied her benefits based upon AS 23.20.379. The issue is whether the employer discharged Ms. Cooper for work-connected misconduct or she quit work without good cause.

FINDINGS OF FACT
Ms. Cooper began work for this employer August 18, 2003. Her last day of work was September 3, 2003. The position was located in Anchorage, Alaska. Ms. Cooper worked as a cashier.

Ms. Cooper went through her training period, however, when other trainees were given company uniforms, timeclock codes, and began integrating into the store, Ms. Cooper was not given these things. The company was transferring its payroll function from one software to another. Ms. Cooper was somehow left off the new payroll system. She talked about the situation to the store manager and to Ms. Conger, the store operations manager. They explained they were trying to get her into the new system.

As a result, Ms. Cooper was not paid when the other trainees were paid on August 29, 2003. Ms. Cooper became frustrated reading store manuals and “shadowing” other employees. On about     August 31, 2003 she was placed on a register for one-half day. Also around that day she had a conversation with another employee who indicated that he had had the same problem getting started with the employer and that he simply did not go to work until the problem was fixed. 

Thus, although Ms. Cooper was scheduled to work September 1 and 2, 2003 she did not attend work or advise the employer of her absence. She was terminated upon her return on Wednesday September 3, 2003. Although that same day Ms. Cooper was paid for a portion of her employment, she was not paid the rest of her wages until a week or so later.  

PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .



(1)
left the insured worker's last suitable work voluntarily without good cause....

(2) was discharged for misconduct connected with the insured worker’s last work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section VL 135, states in part:


Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation.  The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  A party who has no choice in continuing the employment relationship cannot be the moving party....

The Employment Security Division's Benefit Policy Manual, in section VL 500.3 states, in part, as follows:

A worker has a right to expect to be paid for work done.  Therefore the worker has good cause for voluntarily leaving work whenever the worker does not have a reasonable certainty of receiving wages when due (Menshaw, 9229238, April 26, 1993.)  This may occur:

· When the wages are consistently late;

· When the employer’s checks consistently bounce; or

· When the employer fails to pay according to the standards previously established or required to be established.

A worker has good cause to voluntarily leave work when the employer is frequently late in the payment of the worker's wages.  However, an isolated instance of the late payment of wages does not give the worker good cause to voluntarily leave work (Rose, 9226624, July 30, 1992.)

The Employment Security Division's Benefit Policy Manual, in section MC 15 is, in part, as follows:


MC 15

ABSENCE OR TARDINESS


A.
General


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed . . .   



Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.) . . .

There simply is not enough evidence to conclude that the employer was consistently late with Ms. Cooper’s pay. Ms. Cooper had just begun her employment. Certainly the fact she was not in the system would be frustrating, and that she had bills to pay and needed a paycheck, but that does not provide an excuse for not showing up for work or for not advising the employer she would not be in. 

This Appeals Tribunal holds that Ms. Cooper was discharged because of her failure to attend work. Her pay problems have not been shown to be severe enough to warrant nonattendance at work.      Ms. Cooper must be held to have been discharged from work for work connected misconduct. 

DECISION

The October 23, 2003 determination is AFFIRMED. Benefits are denied for the weeks ending September 20, 2003 through October 25, 2003 based upon AS 23.20.379. Ms. Cooper’s maximum benefits payable is reduced by three times her weekly benefit amount. Further, Ms. Cooper may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 24, 2003.








Michael Swanson







Hearing Officer

