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CASE HISTORY

The interested employer, Wells Fargo Home Mortgage, appealed from a September 24, 2003 determination that held the disqualifying provisions of AS 23.20.379 do not apply to Ms. Struna’s separation from work. The issue is whether the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Struna began her work for this employer on June 2, 2003. She worked as a mortgage assistant to a loan originator. Ms. Struna’s last day of work was August 5, 2003. 

The employer was unhappy with the progress Ms. Struna was making in learning her job duties. She was counseled on several occasions. She was too slow, did not understand certain basic concepts to the process of loan origination, and tended to get “worked up” (Exhibit 4 page 3).

Ms. Stapgens, Ms. Struna’s immediate supervisor and the branch manager for rural Alaska, did not view Ms. Struna’s conduct as misconduct. She noted that Ms. Struna had tried to make necessary corrections, but was unable to do so.  Ms. Struna said that she “bit off more than she could chew.” 

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

CONCLUSION

In Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986, the Commissioner addressed which party has the burden to provide persuasive evidence to the Tribunal in the matter of a discharge from employment. The Commissioner held:

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.

”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies Comm’r Dec.  99 1118, August 26, 1999.

The Employment Security Division's Benefit Policy Manual, in section MC 300.3 states, in part, as follows:


A discharge for the failure to produce the required quality of work that is due to inefficiency, inability, or incapacity is not misconduct in connection with the work. However, if a worker has previously shown the ability to perform the work properly, and can give no reasonable explanation for the deterioration of the work, it may be concluded that the worker's failure to perform is willful. Similarly, a discharge for the failure to produce the required quantity of work is considered a discharge for reasons other than misconduct in connection with the work, unless it is clear that the worker's failure to produce was willful.

The record simply does not establish Ms. Struna was dismissed as the result of misconduct. She was unable to perform her work duties, however, it was not for lack of effort. A disqualification will not be imposed under these circumstances. 

DECISION

The determination issued on September 24, 2003 is AFFIRMED. Benefits continue to be allowed for the weeks ending     August 16, 2003 to September 20, 2003, if Ms. Struna has filed and is otherwise eligible. The three-week reduction to her maximum yearly benefit amount is restored. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 2, 2003. 


Michael Swanson


Hearing Officer

