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CASE HISTORY

Mr. Haworth appealed an October 23, 2003 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct.


FINDINGS OF FACT
Mr. Haworth began work for the employer in June 2001. His last day of work was September 29, 2003.  

Mr. Haworth was the store service manager. His immediate supervisor was the store general manager.

The file contains several written warnings. Exhibit 6 concerns a March 2003 reprimand for duplicate repair orders. Removing a duplicate repair order is time consuming. Mr. Haworth explained that repair technicians sometimes accidentally put in two repair orders. In the warning Mr. Haworth acknowledged the problem and would try to correct it.

Exhibit 7 is a complaint about paying flat rate technicians for work not done. Mr. Haworth explained he was trying to compensate a technician when the technician was involved in teaching younger, less experienced, repair technicians. In the complaint he agreed to get general manager approval for such compensation. Mr. Haworth was also reprimanded for being late and not calling in. He testified he was 20 minutes late. In the complaint he acknowledged being late and would not be late again without advising the employer.

Exhibit 8 is a reprimand of Mr. Haworth for not reprimanding his subordinates. Mr. Haworth explained he had not thought, priority wise, these reprimands were important. He agreed to make “payroll changes daily for any employees being late and have the general manager sign it…”

Finally, Mr. Haworth was reprimanded for improperly completing warranty work. Several thousand dollars worth of such work was called into question after a corporate audit. Mr. Haworth acknowledged the problem but indicated that he had requested, as early as November 2002, that the matter receive some attention. 

In relation to the warranty work, in July, it was determined that certain diagnostic work was improperly reported. Again in August a report showed a spike in “8541 Time,” which is used for extra diagnosis. Mr. Haworth attempted to make adjustments to the use of this time. He believed he was making progress in this area when he was terminated. Mr. Haworth added that he had done his job to the best of his ability and even believed he was being considered to be rehired as a service writer. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
In Vaara, Comm'r Decision 85H-UI-184, September 9, 1985, the Commissioner states in part:


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a  reasonable request of the employer--does constitute misconduct. On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation….

The Employment Security Division's Benefit Policy Manual, in section MC 300.3 states, in part, as follows:


A discharge for the failure to produce the required quality of work that is due to inefficiency, inability, or incapacity is not misconduct in connection with the work. However, if a worker has previously shown the ability to perform the work properly, and can give no reasonable explanation for the deterioration of the work, it may be concluded that the worker's failure to perform is willful. Similarly, a discharge for the failure to produce the required quantity of work is considered a discharge for reasons other than misconduct in connection with the work, unless it is clear that the worker's failure to produce was willful.

Inadequate work quality is grounds for termination. As can be seen from an application of the above-mentioned Benefit Policy Manual, failure to properly do the work amounting to misconduct must be distinguished from a lack of ability that is mere inefficiency or incapacity. 

This Appeals Tribunal holds Mr. Haworth was warned about the quality of his work, he attempted to perform to the employer’s satisfaction but was not able to do so. An intentional failure to perform has not been established. Therefore, for unemployment insurance purposes, work-connected misconduct has not been established either.

DECISION
The  determination issued September 25, 2003 is REVERSED.       Mr. Haworth is allowed benefits or waiting week credit beginning with the week ending October 4, 2003 through November 8, 2003. No reduction to his maximum payable benefits is imposed. He may be eligible for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 21, 2003. 







Michael Swanson, Hearing Officer

