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CASE HISTORY

The claimant timely appealed a determination issued on October 23, 2003 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT

Mr. Langston worked for the Transportation Security Administration as a screening “lead.” He was hired on March 24, 2002 and last worked for the employer on September 29, 2003. Mr. Langston worked full-time at a rate of $15.35 per hour plus 25% cost of living allowance. At the end of his employment, Mr. Langston was responsible for doing screening duties at the airport and acting in a screening supervisory capacity, as needed.

Mr. Langston was put on administrative leave with pay on July 27, 2003 because of an incident that happened on July 2, 2003.  

On July 2, Mr. Langston was working the metal detector while screening passengers when an armed law enforcement officer came through his line. When an armed passenger was to be screened, the procedure was to call for the security checkpoint supervisor, which Mr. Langston did. As the supervisor was on the phone, Mr. Langston directed the officer where to go and watched him go directly to the checkpoint supervisor’s podium. There was no written procedure on this, but on July 3, 2003 a specific written procedure was put into place regarding the screening and logging in of armed passengers.

After the armed officer passed through the security checkpoint supervisor’s desk, the security checkpoint supervisor went to Mr. Langston and began yelling at him. Mr. Langston was told that he had violated a security procedure during the armed passenger’s screening by not waiting for the checkpoint supervisor to escort the armed passenger to the podium. Mr. Langston told the supervisor to get out of his face and said he wanted to speak to the security manager. The supervisor was yelling loud enough that anyone within 25 feet would have clearly heard what was being said. Customers were present in the area at the time the supervisor was yelling at Mr. Langston. Mr. Langston did not raise his voice.

In the past Mr. Langston worked at other airports where the armed passengers were permitted to walk unescorted to the supervisor’s podium to be logged in rather than be personally escorted. Since the actual procedure at the Anchorage airport was unclear and since Mr. Langston was not given specific guidelines about what procedure to follow if the supervisor was on the phone and unavailable to escort the passenger, he used his own judgement in the matter.

On July 23 Mr. Langston gave his statement regarding what happened on July 2. He was told that more research would be done and that he would be contacted later. Four days later Mr. Langston’s badge was taken from him, and he was put on administrative leave with pay.

On August 26 Mr. Langston received paperwork proposing his termination, giving the reasons as: a security violation and an incident of misconduct, both of which happened on July 2. The paperwork went on to give Mr. Langston the justification for the proposed termination and his rights to have the case reviewed before the termination took effect. 

On September 7 Mr. Langston dropped off his response to the proposed termination and was told to wait for a reply. 

On September 29, 2003 Mr. Langston’s employment was terminated for two reasons: for having a security violation and for misconduct, both stemming from the armed passenger incident on July 2.

Mr. Langston was warned once previously around February 2, 2003, for an incident in which he allegedly yelled at an employee. Mr. Langston was the acting supervisor at the time, but he was simply counseling the employee in a “normal” tone of voice.

PROVISIONS OF THE LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion…


CONCLUSION

"'Misconduct' cannot be established on the basis of unproven allegations." Cole, Comm’r Dec. 85H-UI-006, January 22, 1985. "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection." In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962).…

The employer’s failure to appear and provide direct sworn testimony establishes 

Mr. Langston’s testimony to be more credible.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discusses aspects of 8 AAC 85.095(d)(2). The court interprets “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’” 

Mr. Langston allegedly broke protocol in visually insuring that an armed passenger reached his destination rather than waiting for the checkpoint supervisor to respond and escort the passenger to the checkpoint podium to be logged in. Because there was some lack of clarity in the armed passenger log-in procedure, Mr. Langston used his best judgement in the situation on July 2, 2003 to get the armed passenger to the log-in podium. Mr. Langston’s sworn statement was that the security procedure he allegedly violated was clarified in writing the following day.

As for the “misconduct” alleged to have taken place on the same day, there was only 

Mr. Langston’s testimony about what happened in the verbal exchange between himself and the checkpoint supervisor. Mr. Langston testified that it was the supervisor who yelled at him in front of customers; Mr. Langston did not raise his voice.

There is no evidence that Mr. Langston’s actions were either “wanton” or “willful” as defined by the court in Belcher, above. It appears, rather, that this alleged security violation was, in actuality, a good-faith error in judgement at most; the “misconduct” incident was unsubstantiated. Therefore, the disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The determination issued on October 23, 2003 is REVERSED and MODIFIED. Benefits are allowed for the week ending October 4, 2003 through the week ending November 8, 2003, if otherwise eligible. The three-week reduction from the maximum benefits payable is restored, and he may yet be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 21, 2003.
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Hearing Officer

