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CASE HISTORY

Mr. Klatt timely appealed a determination issued on October 15, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Klatt last worked for Fred Meyer during the period February 2002 through September 13, 2003. He earned $10.60 for full-time work as a service deli clerk. Mr. Klatt was discharged effective September 14 for making inappropriate comments to coworkers and customers.

On several occasions, Mr. Klatt was warned that comments made to others were inappropriate. In November 2002, Mr. Klatt referred an over-weight coworker to the “Slim Fast” aisle. He received a verbal warning. In May 2003, Mr. Klatt suggested a “softer” food for her children after she had ordered chicken strips. The customer was upset over his suggestion and his tone of voice. Mr. Klatt was warned that any further infractions could lead to his discharge. 

On or about September 10, Mr. Klatt made a comment about a coworker’s height. The coworker took offense to the comment (she was just over five feet tall). Mr. Klatt feels that short people have a harder time in the deli than taller people. When the employer learned of the complaint, Mr. Klatt was placed on a three-day suspension.

By September 14, the food manager, Mr. Waldrop, made the decision that Mr. Klatt needed to be discharged. The employer felt they could no longer keep Mr. Klatt employed if he continued to make comments that created uneasy feelings from coworkers and especially customers.

In his decision to discharge Mr. Klatt, Mr. Waldrop considered a comment made by Mr. Klatt about a “PIC” (person in charge) who had instructed him (Mr. Klatt) about cleaning an oven. Mr. Klatt suggested that the PIC was drunk and needed a drug test. He then told a human resources person at another store that she probably would not see to it that the PIC was tested because she was black. The PIC was black.

Mr. Waldrop had numerous discussions with Mr. Klatt about inappropriate comments. Mr. Klatt would respond that he was complementing the individual or the comment was made as a joke. 

Mr. Waldrop did not believe Mr. Klatt “got it.” He does believe, however, that Mr. Klatt has common sense and the ability to use it.

Mr. Klatt contends that he does not know what are politically correct or incorrect comments. He has a degree in horticulture and is a Vietnam veteran. Mr. Klatt suffers from post traumatic stress and attends counseling once a week.

When asked why he just did not keep his mouth shut after being warned about his comments to others, Mr. Klatt indicated that he felt the need to talk. The job was mundane, washing dishes for four hours, and needed a break from the monotony of the job. He got that break by conversing with his coworkers. 

Mr. Klatt argues that he never “wrote up” his fellow workers even though he would get frustrated with them. He argued that the employer was always under-staffed, and when the deli would get busy the customers became short-tempered.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The record establishes that Mr. Klatt made excuses for his behavior and did not accept that he did anything wrong. His comments relating back to the employer’s under-staffing establishes that the comments he made were most likely made during peak busy times when the employees were stressed or the customers were upset. That does not, however, give an employee an excuse to make inappropriate comments.

While the comment regarding height in itself is not sufficiently obscene or out of line to establish misconduct, the fact remains that the comment supports a pattern of behavior that was not going to cease.

Mr. Klatt has not shown that he lacked the ability or the capacity to meet his employer’s expectations. Mr. Klatt simply could have kept his mouth shut if he was uncertain about what comments were appropriate and what comments were inappropriate. He is educated. There is no evidence that Mr. Klatt’s post traumatic stress impeded common sense and proper conduct while at work.

Based on the above, Mr. Klatt’s comments at work led to his discharge for misconduct connected with the work. the disqualifying provisions of AS 23.20.379 were properly applied in this matter.

DECISION
The determination issued on October 15, 2003 is AFFIRMED. Benefits are denied for the weeks ending September 20, 2003 through 

October 25, 2003. Mr. Klatt’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on November 21, 2003.
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