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CASE HISTORY

The claimant timely appealed a decision issued on September 30, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.

FINDINGS OF FACT

Mr. Sherburne last worked for Anchorage Super 8 Motel for the period of July 14, 2002 through September 8, 2003. He last worked for the employer on September 2 and earned $8.95 per hour for work as a van driver and house person. Mr. Sherburne’s primary job was to drive customers to and from the airport, but he also cleaned, did security checks, mailed items, and performed other duties around the motel, as needed.

In July of 2003, approximately six weeks before Mr. Sherburne’s work ended, a guest inadvertently left his $900 camera at the motel. The head housekeeper found the camera and gave it to the general manager, Mr. Mitchell. Mr. Mitchell testified that he wrapped the camera in bubble wrap, put it in a box, put an address label in the still-open box, and left the package on his desk when he left for the day. Mr. Mitchell intended to mail the package the next day. When Mr. Mitchell arrived at work the next day, the box with the camera in it was gone. Mr. Sherburne told Mr. Mitchell he mailed it the night before, but when asked for the receipt for mailing the camera, Mr. Sherburne said he did not get one.  Mr. Mitchell told Mr. Sherburne that a receipt was needed; Mr. Sherburne said he would call to get one, but no receipt for the camera was ever provided to Mr. Mitchell.

Mr. Sherburne testified that there was simply a box, which contained only an address label and a camera, not bubble-wrapped, sitting behind the front desk one night, and he took it upon himself to make sure the package was mailed. Mr. Sherburne bubble-wrapped the camera securely, put the newly-wrapped camera in a larger box than it was in originally, sealed up the box, and put the address label on the package. He took the package to the airport post office and sent it “COD,” collect on delivery. He was given a receipt, which he threw away, as it showed a zero balance. Mr. Sherburne was not given any money to mail the package, as the package was sent “COD.” 

The company’s procedure for mailing any package on behalf of the motel is: get cash from the front desk clerk to cover the mailing cost; take the package to the post office; mail the package; get a receipt for the mailing; and give the receipt to the front desk clerk, who would then log in the amount of money used in the transaction. There was no evidence in the log that Mr. Sherburne ever asked for money for mailing the camera. 

Previously Mr. Sherburne mailed other items for the employer and provided receipts to the employer for the mailed items. To Mr. Mitchell’s knowledge, an incident of 

Mr. Sherburne’s mailing a package but failing to provide a receipt had not previously happened.

Mr. Mitchell called the guest six or seven times about the camera after Mr. Sherburne mailed it. Each time he was told that the camera had not yet arrived. Just prior to 

Mr. Sherburne’s termination, the guest faxed Mr. Mitchell a bill asking for a replacement 

of his camera.

Mr. Mitchell was a bit suspicious about how Mr. Sherburne handled the camera package and checked with the post office about the length of time it would take an undelivered package to be returned to the source. He was told it would take about five weeks. He also asked about the COD procedure and was told that the sender had to pay the postage up-front and would be reimbursed when the recipient paid the postage. 

Mr. Mitchell decided to wait out the five weeks and even give the post office a one-week grace period to see if the camera returned to the motel. Even though he was suspicious of what Mr. Sherburne had told him regarding the mailing of the camera, he decided to wait to see if the camera was returned before deciding what to do about Mr. Sherburne’s employment. 

Mr. Sherburne was a “no show-no call” for work on September 5; Mr. Sherburne’s doctor had prescribed some sleep-aide medication, which, when Mr. Sherburne took it, caused him to sleep for 18 hours. He did call the employer prior to the start of his shift on September 6 but was told to speak with Mr. Mitchell before returning to work. There had been no prior incident of “no show-no call” for Mr. Sherburne.

On September 5, 2003, when the camera still had not been returned to the motel, 

Mr. Mitchell decided to terminate Mr. Sherburne’s employment, primarily for mishandling a guest’s property but also for being a “no show-no call” on September 5.

The guest’s camera arrived at Mr. Mitchell’s desk on the morning of September 9, 2003 via the United States Postal Service. Mr. Mitchell subsequently took the package to the post office to find out if the package had been routed as undeliverable through the postal system during the intervening six weeks. The postal clerk said that it had not. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”

The employer gave two reasons for Mr. Sherburne’s termination: the mishandling of a guest’s property and the “no show-no call” for work on September 5. 

Even though he had not properly notified his employer of his absence on September 5, 

Mr. Sherburne’s absence, by itself, would not be considered misconduct. Mr. Sherburne consulted his doctor about a sleep problem and took the prescribed medication, which in turn caused him to sleep for 18 hours. This event was out of his control.

However, Mr. Sherburne’s mishandling of a guest’s property was a very serious breach in the duty he owed to his employer. Mr. Sherburne took upon himself the responsibility to mail out the guest’s expensive camera; in doing so, he assumed the burden for insuring that the box containing the camera was properly mailed to the guest. 

Mr. Sherburne has not provided a logical explanation for why he, if he sent out the camera COD as he testified, got a zero balance receipt, which he then threw away. Had he sent the package COD, Ms. Sherburne would have been required to pay for the postage upon mailing the camera and would have been given a receipt for the amount he had paid for the postage. Mr. Sherburne was aware of the company’s procedures for mailing items including getting a receipt for such mailings, as he had previously mailed items for the employer. 

It has been shown that Mr. Sherburne’s actions were both wilful and wanton when he mishandled the mailing of the guest’s camera. Therefore, this Tribunal holds that 

Mr. Sherburne was dismissed for work-connected misconduct. 

DECISION

The September 30, 2003 determination is AFFIRMED.  Mr. Sherburne’s benefits remain denied for the week ending September 13, 2003 through the week ending October 18, 2003. His maximum payable benefits remain reduced by three weeks, and he may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on December 8, 2003.


Diane Reeves


Hearing Officer

