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CASE HISTORY

Ms. Sales timely appealed a determination issued on October 30, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work or voluntarily quit without good cause.

FINDINGS OF FACT

Ms. Sales last worked for the employer during the period July of 1990 through 

October 14, 2003. She earned $10.35 per hour as a full-time food service and pantry worker. Ms. Sales worked Tuesday through Saturday from 4:00 p.m. until 12:30 a.m.

On her final day of work Ms. Sales had a meeting with her supervisor, Robert, and another supervisor, Regina. Ms. Sales felt Robert was “yelling and shouting” at her. She failed to fill out her job completion paperwork properly. Robert also questioned Ms. Sales about why she did what Ming, a lead worker, told her to do, rather than what he, as the supervisor, told her. Ms. Sales explained that because he, Robert, was not on the floor, Ming was the next person in charge; Ming told Ms. Sales her task was “making a cake.” Ms. Sales followed what Ming told her to do, but neither she nor Ming completed the paperwork properly for the task.

Robert finally asked in a “very annoyed and angry” voice, “What am I going to do with this lady?” He then told Ms. Sales that she “was done here.” Ms. Sales protested that she was not finished with her work for the night. Robert said that there was “no more work for her  here” and escorted Ms. Sales to the time clock. He then told her to get her things before she  “punched out.” 

After getting her personal effects, Ms. Sales went to the office and asked to use the phone. As she does not drive, she had to call her husband for a ride home. Robert raised his voice to her again and indicated she could use the phone at the security desk and once more escorted Ms. Sales to the time clock.

At the time clock, Robert yelled at Ms. Sales to “punch out” and to give him her badge. 

Ms. Sales unwillingly gave him her badge and began crying. Every employee at LSG Skychefs, Inc. needs a badge in order to enter the workplace. Ms. Sales became “very scared” at this point because, without her badge, she knew she could not return to work. Ms. Sales felt by her supervisor demanding she turn over her badge that she had just been fired by Robert. 

Ms. Sales asked for her locker key that was attached to the badge. Robert gave this to her and told her to go clean out her locker. When it took Ms. Sales more than a few minutes to clean out her locker, he again “yelled” at her. Robert’s tone of voice made Ms. Sales cry even more. She asked once again to be allowed to use the office phone so that she could call her husband for a ride. Robert “screamed” at her that she could not do this.

When they got to the security guard’s station, Ms. Sales said “thank you” to Robert and hugged him out of respect for his position, even though she had no respect for him as a person. By this time Ms. Sales was crying “so hard” that she felt as if she had a nervous breakdown.

The next day Ms. Sales called the human resource manager, Brenda, to find out what was going on with her job. Brenda encouraged Ms. Sales to return to work, as Robert had no authority to fire employees (exhibit 9). Ms. Sales and Brenda discussed Ms. Sales’s lack of a badge to get into the workplace. Brenda said that she did not have it and that, since Robert had not turned in Ms. Sales’s badge to her, Robert must not have taken the badge from Ms. Sales. Brenda did not offer to give Ms. Sales a new badge so that Ms. Sales could return to work. Ms. Sales knew she could not return to work without a badge.

Ms. Sales felt that Brenda should offer her a new badge or offer to escort her into the building if Brenda wanted her to come back to work. When Brenda made no such offer, this was further proof to Ms. Sales that she had indeed been fired.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     
(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          

(2)  
was discharged for misconduct connected with the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

(d) "Misconduct connected with the insured worker's work" as used in 


AS 23.20.379(a)(2) means

          

(1)  
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion….


CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment.” 8 AAC 85.010(20). Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm’r Dec. 87H-UI-265, September 29, 1987. Alden, Comm’r Dec. 85-H-UI-320, January 17, 1986.

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….

As in this case, when the employer fails to appear at the hearing of this nature, the claimant’s testimony under oath is viewed as more credible. Therefore, this work separation will be decided on the basis of Ms. Sales’s sworn testimony. 

Ms. Sales believed she was discharged from her job based on her supervisor’s tone of voice and actions, as well as the human resource manager’s failure to specifically offer Ms. Sales a new badge or provide her old one. Even though the documentary evidence (exhibit 9) indicates that she is believed to have quit by the employer, Ms. Sales’s sworn testimony is that without a badge, she did not have any recourse but to continue to believe she had been fired. 

The exchanges that transpired between an emotionally distraught Ms. Sales and her supervisor and between her and the human resource manager appear to have been more a “miscommunication” than actual dialog to resolve a problem. Based on the testimony received during the hearing, it is the conclusion of this Tribunal that Ms. Sales’s employment was terminated but not for work-connected misconduct.

DECISION

The determination issued on October 30, 2003 is REVERSED and MODIFIED. Benefits are allowed under AS 23.20.379(a)(2) for the week ending October 18, 2003 through the week ending November 22, 2003, if Ms. Sales is otherwise eligible. The maximum benefits payable are not reduced by three weeks, and the claimant may yet be eligible to receive extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 3, 2003.









Diane Reeves, Hearing Officer

