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CASE HISTORY

The claimant timely appealed a determination issued on November 5, 2003 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
Ms. Oliver last worked for Nana Management Services LLC during the period July 20, 2001 through September 29, 2003. She worked full-time as a hotel housekeeper from 8:00 a.m. to 4:30 p.m. on varying days of the week. Ms. Oliver earned $9.50 per hour. 

Ms. Oliver had some attendance problems and was given a final warning about her attendance on September 15, 2003. In that warning, Ms. Oliver was put on suspension for three days for not showing up for work or calling in for the previous two workdays and was told that, if there were any further incidents of “no call-no show,” her employment would be terminated.

On September 30, 2003 Ms. Oliver did not come to work nor did she call to notify the employer she would not be in. The company’s policy on absences is that when an employee is going to be gone from work for whatever reason, the employee must notify the employer as early as possible so that the shift can be covered. 

On September 29 after work, Ms. Oliver went to Salcha, a town that is about 20 miles from 

Ms. Oliver’s home in Fairbanks, to baby-sit for a friend. Ms. Oliver’s friend said she would return that same evening, but she failed to arrive home until the following day. There was no phone at Ms. Oliver’s friend’s house. There were other cabins around her friend’s place, but Ms. Oliver did not want to “knock on a stranger’s door” to use the phone. 

Ms. Oliver felt she could not just “take off” and leave her friend’s children to look for a phone to use. Ms. Oliver does not drive; she relied on her friend for transportation to and from Salcha.

Ms. Oliver arrived back home in the evening on September 30; Ms. Oliver was unsure of the time she arrived home. She did not contact the hotel that day to say why she was absent. Ms. Oliver called the head housekeeper on October 2.

On October 2, the assistant general manager terminated Ms. Oliver’s employment for being a “no show-no call” on September 30.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . . 

(2) was discharged for misconduct connected with the insured worker’s last work.
8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

The Division's Benefit Policy Manual is pertinent in MC 15 and states the following with regard to absences or tardiness:


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

Ms. Oliver may have had a compelling reason for her absence on September 30, as her friend failed to return as arranged and as Ms. Oliver does not drive; however, as stated above, an employee must make a reasonable attempt to notify the employer of an unexcused absence. Because Ms. Oliver did not want to “knock on a stranger’s door” to use the phone, she failed to notify her employer before it was time for her to begin work the next day. Even when she arrived back home, Ms. Oliver did not immediately notify the employer as to her whereabouts that day. It would have been reasonable for Ms. Oliver to go to a neighbor’s house in Salcha to at least inquire if there was a phone she could use. Ms. Oliver did not make any attempt to get to a phone to notify her employer of her status on September 30.  

Ms. Oliver had been warned only two weeks before that her job was jeopardized by her “no call-no show” problem. Based on the above, this Tribunal holds that Ms. Oliver was dismissed for misconduct in connection with her work. 

DECISION

The determination issued on November 5, 2003 is AFFIRMED. Benefits remain denied for the week ending October 4, 2003 through the week ending November 8, 2003. Ms. Oliver’s maximum benefits payable remain reduced by three weeks. Further, she may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 2, 2003.
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