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CASE HISTORY

Ms. Laroque timely appealed a November 4, 2003 determination that denies benefits for a temporary period under AS 23.20.379. The issue  is whether the employer discharged her for misconduct connected with her work.

FINDINGS OF FACT

Ms. Laroque began work at Costco in Juneau on March 28, 2001. She worked there full-time as a baker on a shift that began at 6 a.m. Her employment ended October 14, 2003 when the employer discharged her for her failure to abide by a contract for continued employment that was adopted in March 2002. 

In January 2002, Ms. Laroque was diagnosed as an alcoholic. She received treatment for that condition. In March of that same year, she signed a contract with the employer indicating she understood she was to be at work on-time or call at least an hour before her shift started if she was unable to work. She also agreed not to drink alcohol as a continuing condition of employment.

In June of 2003, Ms. Laroque received another written warning about missing work without calling in. On October 4, 2003 

Ms. Laroque drank alcohol and was unable to work on October 5, as she was scheduled. She tried to call her employer at about 5:45 a.m., but the phone just rang without an answer. She contends she attempted to call again. Mr. Drake, the Merchandize Manager, testified he gets to work at 3:50 a.m. and he and others answer the phone, which has a loud ring.

On October 6, Ms. Laroque missed work again although she contends she was well and able to work that day. She feared she would not have a job though, so instead of going to work, she called her supervisor at about 7 a.m. to ask if she still had a job. Her supervisor told her he didn’t think so, but he would have to check with his supervisor. On October 7, Ms. Laroque and the other supervisor spoke and she was told the decision on whether she still had a job was up to the corporate office. On October 13, he called again to say the decision was to terminate her employment.

Ms. Laroque usually attends Alcoholics Anonymous meetings three times per week, but she stopped attending after September 9. She testified she has “no idea” why. She indicates this was her first relapse of drinking since June 2003.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.
CONCLUSION

While alcoholism is recognized as a disease, Ms. Laroque had received treatment and knew the consequences that drinking alcohol could have on her employment. She also knew that calling her employer an hour prior to the beginning of her shift was necessary and she had agreed to that in a “contract” she signed in March of 2002. On October 5 and 6 she did not meet that obligation. She has presented no excusable reason for her failure to call in as required and I therefore hold she was discharged due to misconduct connected with her work. 

DECISION
The November 4, 2003 determination is AFFIRMED. Ms. Laroque is denied benefits beginning with the week ending October 11, 2003 through the week ending November 15, 2003. Her maximum payable benefits are reduced by three weeks, and her future extended benefits may be jeopardized.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 5, 2003.
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