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CASE HISTORY

The claimant timely appealed a determination issued on November 6, 2003 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant voluntarily quit suitable work without good cause.


FINDINGS OF FACT
Ms. Tucker last worked for Mahoney’s during the period September of 1998 through October 12, 2003. She worked full-time as a cook from 9:00 a.m. to 5:00 p.m. Friday through Tuesday. Ms. Tucker earned $10.50 per hour. 

Ms. Tucker was upset with the owner; she felt the owner’s comments to her on her last day were hurtful. Ms. Tucker made a comment about how busy it was that Sunday, and the owner retorted with a “smart” comment, in which the F-word was used. Curse words, such as damn, hell and shit were frequently used in the kitchen, but the F-word was seldom used. The owner denied using the F-word in comments to Ms. Tucker that day.

Ms. Tucker felt the owner’s treatment of her overall was “intimidating and abusive.” The same treatment from the owner had been going on for the five years of her employment, but it was worse during Ms. Tucker’s last two years, as she had to work directly with the owner. Ms. Tucker tried half a dozen times, with mixed results, over the years to resolve her differences with the owner. Ms. Tucker felt the owner treated other employees the same way. The employer’s witness testified that the owner did “get in a bad mood” at times and has made her cry.

On October 13, 2003 Ms. Tucker did not go to work nor did she call to notify the employer she would not be in. She wanted to give herself time to cool off and get back her “focus and composure.” The employer’s witness, Ms. Jacoby, testified that Ms. Tucker called her at home around 11:30 a.m. that day to tell her that she, Ms. Tucker, and her husband, who also worked at Mahoney’s, were quitting. Ms. Tucker and her witness, her husband, adamantly denied calling anyone from Mahoney’s to say they were quitting. 

On October 13 Mr. Tucker drove Ms. Tucker to Anchorage to go to the “unemployment office” to find out what her options were. She called that office around 10:30 or 11:00 a.m. and was on the phone with the representative for about 45 minutes. 

During the drive home, Ms. Tucker decided she would go back to work on October 14 and try one more time to make the situation with the owner work. She and her husband arrived home October 13 around 4:00 p.m. and found a message for them on the answering machine from the owner, who said for them to turn in the keys (to the restaurant) and fill out timecards for October 12 if they wanted to get paid for that day. The Tuckers interpreted that message as their termination from Mahoney’s.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . . 



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

It is the conclusion of this Tribunal that Ms. Tucker’s employment was terminated by the owner on October 13, when the owner told Ms. Tucker to turn in her keys and fill out her timecard if she wanted to get paid for her work the previous day. Ms. Tucker was actually  undecided about leaving her work voluntarily until she was driving back from Anchorage that day.

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, 

June 18, 1992

Ms. Tucker did not have a compelling reason for her absence on October 13; she was hurt by her employer’s comments from the previous day and decided to take a cooling off day to re-focus and gain her composure. Ms. Tucker failed the first test in determining misconduct in a case of an unexcused absence in Tolle, above. Additionally, Ms. Tucker, even if she truly did call the waitress from Mahoney’s, failed to give the employer adequate notice of her absence for that day. Therefore, Ms. Tucker also failed the second test in Tolle.

Based on the above, this Tribunal holds that Ms. Tucker was dismissed for misconduct in connection with her work. 

DECISION

The determination issued on November 6, 2003 is AFFIRMED and MODIFIED. Benefits are denied pursuant to AS 23.20.379(a)(2) for the week ending October 18, 2003 through the week ending November 22, 2003. Ms. Tucker’s maximum benefits payable remain reduced by three weeks. Further, she may not be eligible for future extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 8, 2003.
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