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CASE HISTORY

The interested employer timely appealed an October 24, 2003 determination that allowed Mr. Luther benefits under AS 23.20.379. The issue is whether he voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Luther began work for Wal-Mart, in Wasilla on April 29, 2003. When he quit the job on October 9, 2003, Mr. Luther earned $10.40 per hour as a maintenance man. Work usually began at 10:00 p.m. and ended at 7:00 a.m. 

The Wal-Mart store in Wasilla is 53 miles from Mr. Luther’s home, which is north of Wasilla on the Parks Highway. Mr. Luther quit the job in October, because he believes the commute to and from his home had become unsafe in the winter months. He especially believes the last 22 miles, which is unlighted and has several curves, is not safe. The roads get icy and he has been plowed into his driveway on occasion. There also many animals, such as moose and sled dogs, on the road. He testified that two fatalities have occurred there in the past two months.

At first, Mr. Luther took the job at Wal-Mart as a temporary employee in another department. He then began the maintenance job, which is permanent. He had planned to move into an apartment in the Wasilla area before winter, but financial problems made that untenable. He had no other reasons for leaving work.

Ms. Trueter, the store’s assistant manager, testified that many workers at the store commute to work from some distance. For instance, she lives about 10 miles north on the Parks Highway herself. She indicates a day shift might have been available for Mr. Luther if he had inquired. He responded that, at this time of year, he would have to commute in the dark even with a day shift.

Mr. Luther is looking for work closer to his home, such as in Talkeetna, which is only 23 miles away. He has also taken some snow clearing positions in his local area, as he has done in the past.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

AS 23.20.385 provides, in part:


(a)
Work may not be considered suitable and benefits may not be denied under a provision of this chapter to an otherwise eligible individual for refusing to accept new work under any of the following conditions:


(b)
In determining whether work is suitable for a claimant and in determining the existence of good cause for leaving or refusing work, the department shall, in addition to determining the existence of any of the conditions specified in (a) of this section, consider the degree of risk to the claimant's health, safety, and morals, the claimant's physical fitness for the work, the claimant's prior training, experience, and earnings, the length of the claimant's unemployment, the prospects for obtaining work at the claimant's highest skill, the distance of the available work from the claimant's residence, the prospects for obtaining local work, and other factors that influence a reasonably prudent person in the claimant's circumstances.


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

The Employment Security Division's Benefit Policy Manual, Section VL 150, states in part:


Under AS 23.20.385, work that is unreasonably distant from a worker's residence is unsuitable, and the worker has good cause for leaving it.  (Wanda, 9220252, March 10, 1993)

While a 53-mile one-way commute may not be unusual for many workers in the Wasilla area, Mr. Luther was concerned mostly with the safety of travelling on dark, icy roads during the winter. He at first had a plan to avoid the commute by moving closer to the job. That possibility did not come about because of his financial situation. The employer has not rebutted Mr. Luther’s contentions that the commute was unsafe, and accordingly I conclude the determination allowing benefits is in order.

In view of all the facts, the work had become unsuitable for   Mr. Luther given his circumstances and he has provided compelling reason for leaving work. The disqualifying provisions of AS 23.20.379 do not apply in this matter.

DECISION
The October 24, 2003 determination is AFFIRMED. Mr. Luther is allowed benefits beginning with the week ending October 18, 2003 through the week ending November 22, 2003, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 9, 2003.
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