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CASE HISTORY
Ms. Harrison timely appealed a determination issued on October 23, 2003 that denies benefits pursuant to AS 23.20.379 on the ground that she left work without good cause. The determination also fillin "" \d ""reduced/denied benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360 on the ground that she had work/earnings durinfillin "" \d ""g the weeks claimed. Ms. Harrison was further denied fillin "" \d ""pursuant to AS 23.20.387 on the ground that she knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. Ms. Harrisonfillin "" \d "" was determined to be liable for an overpayment pursuant to AS 23.20.390.


FINDINGS OF FACT
Ms. Harrisonfillin "" \d "" established an unemployment insurance claim effective September 22, 2002fillin "" \d "". She received and browsed the claimant handbook sent to her address of record shortly thereafter. Ms. Harrison’sfillin "" \d "" weekly benefit amount was $194fillin "" \d "" including dependents allowance; her excess earnings amount was $276.66fillin "" \d "".

Ms. Harrison worked for Elaine S. Baker & Associates, Inc., for two days during the week ending February 1, 2003. She earned $11.54 per hour for full-time work as a designer. Ms. Harrison quit because her son had pneumonia and her father had a heart attack.

Prior to quitting, Ms. Harrison did not ask for time off to help her son get well and spend time with her father (also located in Anchorage) after his heart attack. She did not think it was appropriate to ask for time off so soon after starting the job. The employer had already made accommodations during that week by giving her two days off for her son’s illness.

Ms. Harrison was told by the employer that she would be welcome back at any time. She did not contact the employer after her son and/or father got better.

Ms. Harrison does not dispute the employers’ report of earnings as follows:


Week Ending
ER Earnings
Clmt Earnings Benefits Paid

 01/25/03

  $233.10* 
    $0           $194


 02/01/03
 
   177.49**  

0            194

*   BV, Inc.

**  Elaine S. Baker & Associates, Inc.

Exhibit 20fillin "" \d ""

fillin "" \d "" is a copy of Ms. Harrison’s electronic (Victor)fillin "" \d "" certification filings for the weeks ending under appeal. Shefillin "" \d "" indicated "NO" to the question:


Did you work?

Ms. Harrison did not report her earnings because her “state of mind” was that she was unemployed and still looking for work. The work for both employers lasted only two days.

Exhibit 30 is a copy of the claimant handbook issued to all claimants at the time they establish a new claim. The handbook warns work and earnings must be reported at the time of filing. The handbook also warns that if a worker voluntarily quits work she may be faced with a penalty period.

Mr. Schwanke, investigator for Benefit Payment Control, argues that Ms. Harrison had been put on notice in December 2002 when she was sent a message about work and earnings for a week in September 2002. She was also notified in October 2002 of a work separation issue (which allowed her benefits). Mr. Schwanke further argues that 

Ms. Harrison’s filing date of January 27, 2003 for the bi-weekly period ending January 25 was only four days after her last day of work with BV, Inc.

When filing for benefits utilizing Victor, the system asks each claimant for each week filed the following question:

Do you certify that the statements you entered are true for the claim period [  ] through [  ]?

Press 1 for yes, press 2 for no.

Ms. Harrison answered yes as her filings for the weeks under appeal were accepted. Ms. Harrison received $194 each week for the weeks ending January 25, 2003 through March 8, 2003.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.PRIVATE 

In Luke, Comm’r Dec. No. 00 2296, March 12, 2001, the Commissioner states in part:

The claimant has the burden of establishing good cause for voluntarily leaving work. The basic definition of good cause requires the existence of circumstances so compelling in nature as to leave the claimant no reasonable alternative but to leave employment. The definition contains two elements. The reason for leaving must be compelling, and the worker must exhaust all reasonable alternatives before leaving.

Ms. Harrison quit because her son and father were ill. While she may have been required to remain home with her son or even provide some care for her father, it has not been shown that Ms. Harrison was required to quit work to provide that care.

A reasonable and prudent individual desirous of retaining her employment relationship would have asked her employer for some time off, regardless of how long she had been employed. It also stands to reason that an individual who is told she would be welcome back to work would reapply when her personal circumstances improved. 

Ms. Harrison made no attempt to return to work with Elaine S. Baker & Associates.

The Tribunal concludes that Ms. Harrison did not exhaust reasonable alternatives before leaving work. She could have requested a leave of absence, or even gone back to the employer days or even a week later to reapply. Ms. Harrison made no attempts to retain her employment relationship and as such, has not shown good cause to leave work.

The record establishes that Ms. Harrisonfillin "" \d "" failed to report work and earnings during the period under appeal. She fillin "" \d ""is liable for the overpayment as a result of earned wages. 

Ms. Harrison’sfillin "" \d "" contention that she did not fraudulently withhold material facts for the weeks in question is without basis. The question regarding work is clear and unambiguous--"Did you work?" There is no misunderstanding in this simple question. Further, 

Ms. Harrison filed for the first week under appeal within four days after performing services for her employer, yet failed to make that known to the call center.

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979). The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387.…



[The claimant] knew he was working part-time and failed to even mention this fact. The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs. Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982).…


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Ms. Harrison knew or should have known to report her work and earnings. Her contention that she was “unemployed and still looking for work” is without basis. Ms. Harrison had been placed on notice several months earlier of the need to report work and earnings. Further, the claimant handbook advises that work, earnings, and work separations must be reported.

Based on the above, Ms. Harrison knowingly withheld material information with the intent to receive unentitled benefits during the weeks under appeal. She is liable for the overpayment including penalties.


DECISION
The determination issued on October 23, 2003fillin "" \d "" is AFFIRMEDfillin "" \d "". Benefits are denied pursuant to AS 23.20.379fillin "" \d "" for the weeks ending 

February 1, 2003 through March 8, 2003. Ms. Harrison’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.

Benefits are reduced/denied pursuant to AS 23.20.360fillin "" \d "" for the weeks ending January 25, 2003 fillin "" \d ""through February 1, 2003. 

Benefits are denied pursuant to AS 23.20.387fillin "" \d "", for the weeks ending January 25, 2003fillin "" \d "" through March 8, 2003 and for the weeks ending October 25, 2003 through August 7, 2004fillin "" \d "". Ms. Harrison remains liable for the overpayment in the amount of $1843fillin "" \d "", including penalties.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the 

Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 16, 2003fillin "" \d "".

                                  Jan Schnell, Hearing Officer

