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CASE HISTORY

Mr. Smith timely appealed a determination issued on November 19, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause or was discharged for misconduct connected with the work.


FINDINGS OF FACT
Mr. Smith worked for Peak Oilfield Services Company during the period September 6, 1999 through October 29, 2003. He earned $17 per hour for full-time work as a roustabout, scaffold builder, carpenter, and skilled laborer. Mr. Smith’s employment ended effective October 29.

On October 27, Mr. Smith and the rest of his crew began work on the Monopad in Cook Inlet operated by Unocal. Their job was to sandblast a cylinder that was used to convert seawater. By the second day, Mr. Smith had safety concerns. He felt the personal protection equipment (PPE) was unsatisfactory, the ventilation and lighting was poor, and the sand they used needed to be replaced. Mr. Smith reported his concerns to the safety manager, Sean O’Reilly.

Mr. O’Reilly agreed to have supplies sent out by Thursday, 

October 30. The helicopter was not scheduled to fly before then. Mr. Smith agreed to continue working while trying to make the working environment safe. Mr. O’Reilly made it clear that he did not want Mr. Smith to shut the job down but that he needed to “do what he needed to do.”

By the end of his shift on Wednesday, October 29, Mr. Smith decided to leave the platform. He did not want to work in the environment as it was until the safety issues were corrected. His plan was to meet with management to get the issues taken care of and then return to the platform to finish the job. The job was scheduled to be completed in several days.

Mr. Smith had no intention of returning to the platform unless the safety issues were cleared up. He wanted to be transferred to another job location. Mr. Smith did not ask management to be transferred before he left the platform. He also failed to go any higher in management or to the Unocal platform management about his concerns.

The employer agreed to correct the PPE concerns by Thursday. The employer did not have the equipment to increase the lighting inside the cylinder. The welding supervisor on the platform refused to increase the ventilation suction in the cylinder. Mr. Smith was not sure if the lack of ventilation was a safety violation but it made it hard to see. He was able to utilize the sand without causing problems with grounding.

On October 31, Mr. Smith met with management about his concerns. He discovered that Mr. O’Reilly went to the platform to investigate the safety issues. If he had known Mr. O’Reilly was on his way to the platform he would have stayed. Management told Mr. Smith that the issues were “bull shit” and that he could resign or be fired. The employer fired Mr. Smith.

Mr. Smith argues that this work separation should be considered a discharge; that he did not quit. Mr. Smith worked on a project by project basis. Some lasted several days; others last up to nine months. He had at least two periods of unemployment during his tenure with Peak Oilfield Services when he was laid off between projects.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker…

(1) left the insured worker's last suitable work voluntarily without good cause; or 

          (2)  was discharged for misconduct connected with

               the insured worker's last work….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion….


CONCLUSION
It must first be determined whether Mr. Smith quit or was discharged from his employment.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action that results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:

In every case [of constructive quits]…the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment….

The Tribunal believes that Mr. Smith intended to leave the platform job and had no intention of returning unless the safety issues were corrected to his satisfaction. Therefore, this work separation occurred on Wednesday, October 29 by Mr. Smith's own choice. 

Mr. Smith has the burden to show good cause compelled him to leave his work when he did.

Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989. Good cause is compelling reasons and exhausting reasonable alternatives.

Mr. Smith may have compelling reasons to leave. The Tribunal is not an expert in safety issues and will not make a conclusion regarding those issues. What the Tribunal will conclude is that Mr. Smith did not exhaust reasonable alternatives before leaving work.

The employer agreed to correct the PPE issues, even if it was delayed by one day. There is no evidence that Mr. Smith could not have waited until Thursday to get the protective gear. Further, while the ventilation may have been a concern, Mr. Smith could have 1) gone to a higher manager or 2) gone to the platform management (Unocal) to rectify the situation. 

Further, Mr. Smith continued to work for an additional day in the same or similar conditions. If the conditions were so onerous that he had to leave work, then why continue to work. A reasonable and prudent individual, if faced with life-threatening working conditions, would not continue to work in that situation.

Based on the above, Mr. Smith did not have good cause to leave his work when he did. The disqualifying provisions of 

AS 23.20.379 were properly applied in this matter.PRIVATE 

DECISION
The determination issued on November 19, 2003 is AFFIRMED. Benefits are denied for the weeks ending November 8, 2003 through 

December 13, 2003. Mr. Smith’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 10, 2003.
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Hearing Officer

