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CASE HISTORY

Mr. Thomas timely appealed a determination issued on November 20, 2003 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for work-connected misconduct.


FINDINGS OF FACT
Mr. Thomas last worked for Swissport USA, Inc. during the period June 5, 2003 through November 1, 2003. He worked as a driver working varying hours five days per week, as needed. Mr. Thomas earned $9.90 per hour. 

On July 10, 2003 Mr. Thomas received a final warning about tardiness (exhibit 4) and was suspended for three days and told that any further incidents of tardiness would result in the termination of his employment. 

On October 28 Mr. Thomas was late for work by ten minutes; his scheduled start time was 5:00 a.m. The evening before, Mr. Thomas worked two hours of non-mandatory overtime and left work at 8:00 p.m. Working the extra two hours threw off Mr. Thomas’s schedule. He woke up at 4:50 a.m. and did not notify his employer that he would be late. He simply rushed to get to work as soon as he could. By company policy, an employee must have at least eight hours between the end of one shift and the start of the next. There were nine hours between Mr. Thomas’s shifts.
The company has a five step discipline policy. Step one is a recorded verbal warning. A recorded written warning is step two. The next level of discipline, step three, results in a one-day suspension. In step four, the employee receives a three-day suspension. The final step (five) can be another suspension or termination, depending on the offense. At step five, the department manager has the discretion to invoke either a suspension or end the employee’s work.

On November 1, 2003, the administrative office, which is responsible for “time accounting," sent over the paperwork to the operations and transportation manager, who decided to terminate Mr. Thomas’s employment because of his tardiness on October 28, which violated the terms of his last tardiness warning. 

Mr. Thomas’s union and the employer came to an agreement, the result of which was that on December 4, Ms. Hunter offered Mr. Thomas his previous position. He was to begin work on December 6, but he asked to wait until after the “holidays” to return to work. His request was granted, and Mr. Thomas will resume work on December 27, 2003.

PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker . . . 



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .

CONCLUSION

An employee has a duty to his employer to ensure he is at work on time.

In Gregory, Comm'r Dec. No. 97 1014, July 25, 1997, the Commissioner states in part:PRIVATE 


We hold that the testimony and evidence presented show the claimant repeatedly violated the employer's attendance policy, even in the face of disciplinary action. Persistent tardiness and absence without valid reason does constitute misconduct connected with the work. Benefit Policy Manual, Section 435-2…

Mr. Thomas did not take adequate precautions to ensure he would be at work by his start time on October 28, despite having been warned in July that the next step in the disciplinary process would be the termination of his employment. He had simply overslept, and as such had no compelling reason for his final episode of tardiness. Accordingly, this Tribunal holds that Mr. Thomas was dismissed for misconduct in connection with his work. 

DECISION

The determination issued on November 20, 2003 is AFFIRMED. Benefits are denied for the week ending November 8, 2003 through the week ending December 13, 2003. 

Mr. Thomas’s maximum benefits payables are reduced by three weeks. Further, he may 

not be eligible for future extended benefits.

The issue of Mr. Thomas’s work refusal is REMANDED to the Anchorage Unemployment Insurance Call Center for investigation and consideration.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 11, 2003.









Diane Reeves, Hearing Officer

