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CASE HISTORY

The claimant timely appealed a determination issued on November 13, 2003 that denies benefits pursuant to AS 23.20.379. The issue is whether the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Smith worked for Wal-Mart Associates, Inc. starting July of 2002 and last worked on  July 16, 2003. She earned $9.49 per hour for full-time work as an overnight stocker working 10:00 p.m. to 7:00 a.m. Saturday through Wednesday. Her job duties included stocking the shelves and pricing items. Ms. Smith worked at the Wasilla store.

On the morning of July 16, Ms. Smith’s “blood sugar was off,” causing her to feel dizzy and nauseous. She has diabetes, which is diet-controlled. In the past when this has happened to Ms. Smith, it took a day or two to get her glucose level regulated.

She left work a little early that morning, and when leaving, she ran into Ms. Treuter, an assistant manager, who told her to go home and get her “health together.” Ms. Smith was worried about her job as Sheila, another supervisor, had talked to her about a “decision making day,” which is the final step before termination in the employer’s progressive discipline process. The “decision making day” is a last chance for an employee to improve adverse behavior. It is a paid day off for the employee to think about what she wants to do about her behavior and to decide whether she wants to continue to work for Wal-Mart. 

That same evening, on July 16, Ms. Smith was scheduled to begin work at 10:00 p.m. She was still feeling ill, called in, and spoke to Ms. Treuter, who assured Ms. Smith that the absence was excused. Ms. Smith believed July 16 was her “decision making day.” 

Ms. Smith had the next two days off and was scheduled to return to work on July 19. She was still not feeling well enough to work and called in to let Ms. Treuter know of her situation. Ms. Treuter was not there that night. Ms. Smith spoke to “Chris,” who was rude to her and told her that “if she couldn’t come to work, she was of no use to them.” At that point Ms. Smith asked about how to terminate her employment, to which “Chris” replied, “I don’t’ care.” 

Ms. Smith concluded that her employment was terminated because July 16 was her “decision making day,” she was unable to return to work, and she was therefore, fired for not going to work. Mr. Stockwell, an assistant manager at the Wasilla store, had no such “decision making day” documentation in Ms. Smith’s employee file. 

On July 21 Ms. Smith went in to end her employment with Lewis, who apologized for any rude treatment she received from “Chris.” Ms. Smith filled out the exit paperwork indicating that she was quitting her job due to “health reasons.” Mr. Stockwell testified that he was not the “Chris” to whom Ms. Smith spoke on July 19; he was not working that night and did not even know Ms. Smith.

Although she was still sick for a couple of days after the day she left work early, Ms. Smith did not visit a doctor about her diabetes. She has no medical insurance. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause….

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1) leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work….

CONCLUSION

There is no evidence that this separation of employment was other than a voluntary leaving. Therefore, this Tribunal makes its decision accordingly.

The Employment Security Division’s Benefit Policy Manual in section VL 235 is pertinent and states in part:

In various decisions the Commissioner has stated that a quit because of health or physical condition is for good cause if:

· The conditions of work materially and adversely affect the physical condition of the worker (Lewis, 9322227, July 29, 1993;) and

· The worker's physical condition compels the leaving (Hok-Demmott, 9321805, June 15, 1993;) 

· The worker has no reasonable alternative; (Sanchez, 9322133, July 26, 1993) and 

· The worker attempts to preserve the employment relationship. 

There must be supporting evidence to show that continued employment is harmful to the worker's health, not merely the worker's opinion regarding the condition (Norwood, 83H‑UI-06, March 21, 1983.)  This usually requires a physician's statement, although other evidence may suffice.

When Ms. Smith’s diabetes made her ill, she made the choice that she would not continue to work at Wal-Mart based on a “decision making day” about which one of the assistant managers had spoken to her. Although Ms. Smith felt her job was in jeopardy for attendance issues, there was no evidence brought forth by the employer that her job was imminently in jeopardy. Her employer knew that she was ill and had excused her absence on July 16. Although there was some confusion about the call-in on July 19, this Tribunal believes that Ms. Smith did call in and was treated in a non-professional way.

After being treated unprofessionally on July 19, however, Ms. Smith did not attempt to find out what her work status was before quitting two days later. She could have retained her position by contacting the human resource manager for a clarification of her status, rather than simply quitting. She could have consulted a physician, which may have allowed her glucose level to even out more rapidly than it did and may have allowed her to return to work on July 19. Pursuing any of those reasonable alternatives to quitting may have allowed Ms. Smith to continue her employment with Wal-Mart.

Based on the above, Ms. Smith’s leaving work when she did was without good cause. Benefits must be denied.

DECISION
The determination issued on November 13, 2003 is AFFIRMED. Benefits are denied for the week ending July 26, 2003 through the week ending August 30, 2003. Ms. Smith’s maximum benefits payable are reduced by three times the weekly benefit amount. Further, she may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 12, 2003.
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