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STATEMENT OF THE CASE

On November 24, 2003, Mr. Stepanov timely appealed a notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Stepanov began working for the employer on March 11, 2003. He last worked on October 13, 2003. At that time, he normally worked at least 40 hours per week and earned $2800 per month.

On October 13, Mr. Stepanov was discharged because of his inability to perform to his employer’s standards, his employer’s unwillingness to continue to have fellow workers cover for him, and increasing client complaints and refusals to work with Mr. Stepanov.  

Both Mr. Stepanov and the employer agree that the title insurance business is one of high pressure, mandatory overtime, and constant conflicts between clients to get their job done fast, first, and correctly.  According to the employer, Mr. Stepanov’s inability to prioritize, follow through, set a reasonable schedule, ask for help when needed, and refrain from being overwhelmed, made him an unsuitable candidate for the position in which he worked.  Despite multiple warnings, Mr. Stepanov did not improve to an acceptable level of proficiency.

Mr. Stepanov felt he closed more than his share of the deals, brought a lot of money into the firm, did his job well, and has an explanation for each complaint and mistake brought forth by the employer.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Brown, Comm’r Dec. NO. 9225760, July 6, 1992, the Commissioner states in part:

Negligence is simply the failure to perform duties which the worker understands and is able to perform. It does not necessarily mean that the worker willfully failed to perform the duties. It means simply that the worker was indifferent to whether the duties were performed properly or not.

If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. In this case, it appears that the claimant simply did not make probation. There is no clear evidence that he was ever able to perform the job satisfactorily. His supervisor stated that he tried but could not do it.

The claimant may have had a poor attitude, and the employer probably had very good business reasons for discharging him. We conclude, however, that he was discharged for inefficiency resulting from lack of job skills or experience, but not for misconduct connected with the work.

The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests.  The employer was frustrated with Mr. Stepanov and had lost hope in his ability to ever be able to perform at an acceptable level, given Mr. Stepanov’s lack of some skills necessary to do the job, inability to recognize and learn from his mistakes, and tendency to use client complaints as an exercise in justification.

However, the employer has failed to provide evidence to support a finding that Mr. Stepanov’s lack of performance was anything other than a lack of ability and adequate self appraisal, and not a willful and wanton disregard of its interest.

It is the conclusion of the Appeal Tribunal that Title Insurance Company has not established it discharged Mr. Stepanov for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on November 18, 2003 is REVERSED. Mr. Stepanov is allowed benefits under AS 23.20.379 for the weeks ending October 25, 2003 through November 29, 2003 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 16, 2003.


Janne Carran


Hearing Officer

