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STATEMENT OF THE CASE

On November 25, 2003, the employer filed a timely appeal against a determination that allowed unemployment benefits under AS 23.20.379. The issue before me is whether Mr. Scott voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Scott began working for the employer on June 24, 2003. He last worked on October 8, 2003. At that time, he normally worked 40 hours per week at a salary of $12 per hour.

Mr. Scott began his employment with Northern Sales Co. of Alaska Inc. as a merchandiser.  As such, Mr. Scott’s duties included transporting company product in his own vehicle and working in the company warehouse.  After working for one week in that capacity, Mr. Scott transferred to the position of driver, which consisted of transporting company product in company vehicles, with some warehouse work.

Shortly after being transferred to the driver position, Mr. Scott noticed the truck he was driving, truck #5, had flickering running lights, flickering rear tail and brake lights, and occasional flicker in the dash board lights.  Mr. Scott overlooked the flickering of these lights until it became a safety issue when it started getting dark earlier.

Mr. Scott complained several times to the warehouse manager and was eventually transferred to another truck, truck #1, which Mr. Scott also determined unsafe.  Out of frustration with the trucks not being repaired, and wanting to protect his perfect driving record, Mr. Scott turned in a 30 day notice on September 25, in which he stated he was quitting over the company’s lack of vehicle maintenance, too few deliveries, too much time in the warehouse, and too many other employees wanting to be his boss.  Mr. Scott’s actual intention for submitting the resignation was to force the employer into repairing the trucks within his resignation period.

Mr. Scott did not complete his notice period because he was fearful of being flagged down by a safety inspection site that had been set up in the meantime in a location one mile from the worksite.

The employer has never been cited for a safety issue or received any moving violations for any of its trucks.  All trucks are inspected annually and issued a safety certification.  The employer depends upon safety reports from its drivers to keep it posted on necessary repairs.   It was in the process of scheduling repairs for truck #5 when Mr. Scott quit.

Mr. Scott did not ask for a transfer to other work that did not require driving either of the trucks, but would have accepted other work had it been offered.  The employer had other work Mr. Scott could have been transferred to that paid the same amount of money or more.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause. . . .

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;

(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

The Employment Security Division’s Benefit Policy Manual § VL 515.6, states in part:

A worker voluntarily leaves work for good cause only after the worker informs the employer of the objectionable conditions and allows the employer to remedy the conditions and if the worker leaves work because:

· The danger to health or safety was more than normal for the occupation and industry; or


· Because of circumstances peculiar to the worker such as physical impairment, the working conditions are more hazardous to the worker than for other workers performing similar work (Singleton, 95 0992, July 19, 1995;) 
 “Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. A claimant seeking to establish good cause must satisfy both PRIVATE 
elements.

The employer agrees there was a lighting problem with one of its trucks. The issue of whether Mr. Scott gave his employer adequate time to remedy the situation is not the determining factor in whether Mr. Scott had good cause to quit his employment, because he did not exhaust all reasonable alternatives before doing so, such as requesting a transfer to other work, whether temporary or permanent.  The employer testified there was other work for Mr. Scott had he inquired, and Mr. Scott has testified he would have accepted the work had it been offered.

Because Mr. Scott did not pursue all reasonable alternatives before quitting, he has not satisfied the second element necessary to establish good cause.

It is the conclusion of the Appeal Tribunal that Mr. Scott voluntarily quit work without good cause.

DECISION

The notice of determination issued in this matter on November 20, 2003 is REVERSED. Mr. Scott is denied benefits for the weeks ending October 18, 2003 through November 22, 2003. His maximum payable benefits are reduced by three times his weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 31, 2003.


Janne Carran


Hearing Officer

