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CASE HISTORY

Mr. Spells timely appealed a determination issued on November 21, 2003 that denies benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.

At the conclusion of the hearing, the employer was requested to provide Mr. Spells’ attendance record for the last pay period. The parties were given a deadline to request reopening in event either wanted to provide testimony or ask questions regarding the additional exhibit. Mr. Spells made a timely request to reopen. The Tribunal granted his request and scheduled a date and time for the reopened hearing. Mr. Spells was unable to participate on the scheduled day. Another date was selected. The employer was unable to participate. Mr. Spells was contacted to provide a third date. The docketing staff left several messages, one that advised he had until the close of business on January 21, 2004 to respond. No response was received. Therefore, the document (Exhibit 20) is entered as evidence and this decision follows.


FINDINGS OF FACT
Mr. Spells last worked for the U.S. Air Force (Civil Service) during the period September 30, 2003 through October 31, 2003. He earned approximately $13.55 per hour for full-time work as a food service worker. Mr. Spells was discharged effective October 31 for violation of attendance rules.

On October 15, Mr. Spells was orally “admonished” (reprimanded) for his failure to follow proper procedure regarding attendance (Exhibit 4, in part). There were at least six separate incidents. The reprimand warned Mr. Spells that further incidents could result in disciplinary action to include termination. During the meeting regarding the reprimand, Sgt. Bradshaw (supervisor) went over the attendance policies with Mr. Spells.

On October 20, Mr. Spells was late to work. He contends he went to the dentist in the morning sometime around 8:00 a.m. Mr. Spells contends he called the employer about 7:45 a.m. but no one answered. He contends he called another section and left a message. 

Sgt. Bradshaw is notified if anyone from the food services section is unable to work. He was not notified of a call from Mr. Spells on October 20. Sgt. Bradshaw has voice mail and employees can leave a message if unable to be at work. Employees are required to call before their shift starts if unable to be at work or be at work on time.

Once Mr. Spells got to work on October 20, he requested sick leave for the balance of the day; it was approved. The employer noted that the first 3.5 hours of the nine-hour day were noted as “AWOL” because of his failure to call in. 

On October 21, Mr. Spells was 30 minutes late to work. He did not call prior to his arrival. When Sgt. Bradshaw attempted to talk to Mr. Spells about his failure to show for work the day before without calling and then coming in late on October 21, Mr. Spells demanded his union representation. The conversation ended. 

Mr. Spells was given three days to respond with his representative.

By October 27 the employer had made the decision to discharge 

Mr. Spells (Exhibit 4, pages 4 and 5). He was given three days to request a review of the proposed discharge. If no review was requested, Mr. Spells faced termination effective October 31. The flight commander, after her review, upheld the proposed termination.

Mr. Spells argues that the employer did not give him adequate time to adjust to a new schedule. He had been “RIF’d” from another unit shortly before he began his employment at the hospital in October 2003. Mr. Spells worked a different schedule in his previous job. He also argues that the employer wanted to get rid of him.

A dispute of fact was brought to light during the hearing. 

Mr. Spells argued that he did in fact call in on October 20. He testified that he had been in the hospital overnight from 

October 20 to early morning of October 21. Mr. Spells further testified that he did not work on October 21.

The employer, on the other hand, contends Mr. Spells did not call in either day (October 20 or 21) before he arrived late and that he worked on October 21.

The Tribunal believes the employer, for the following reasons:

Mr. Spells’ testimony wavered. When asked several questions about his comments to his employer during October, he responded “I’m quite sure I did.” Mr. Spells could not recall with any details what he may have said to the employer. The employer’s witness referred to notes he had taken at the time of the incidents. The notes were maintained in Mr. Spells’ personnel file. Testimony from notes made at the time of the incidents is given greater weight then Mr. Spell’s ambiguous answers.

Mr. Spell’s testimony that he was in the hospital overnight on October 20 is unsupported by the written documentation from the hospital. A work release, dated October 21, was prepared by a “staff” member and noted as follows (Exhibit 12):

pt has a follow-up apt tomorrow morning pt excuse from work

Exhibit 11 clearly indicates he saw his physician in the early evening hours on October 21. The only documentation that shows Mr. Spells visited a physician from the Veterans Affairs on October 20 is found at Exhibit 13, which states:

Mr. Spells has scheduled appointments for today. Mr. Spells stopped in our clinic today regarding his dental. Mr. Spells is having dental pain and the clinic scheduled him an appointment for 22 October 2003 @ 9:00 am.

Any further questions regarding Mr. Spells appointment, please feel free to call our Clinic @ (907) 257 4944.

The statement from the Veterans Affairs office above implies that Mr. Spells did not sit in a dental chair for 3.5 hours on the morning of October 20. “Stopping in” typically means a short visit to set up an appointment. Sitting in a dentist chair for over three hours indicates actual treatment for an ailment.

The time accounting for the final pay period (Exhibit 20) reflects Mr. Spells worked on October 21. If Mr. Spells now contends that he did not work, he failed to bring that to his employer’s attention when he received 8.5 hours in wages for that day.

Mr. Spells provided no explanation for his failure to contact his employer about his tardiness.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....

CONCLUSION

Mr. Spells had a duty to his employer to call in to work on 

October 20 and 21 when he knew he would be late to work. There is no evidence that he was prevented from contacting the employer prior to the start of his shift.

The record establishes that Mr. Spells had a history of attendance problems with his employer. The attendance policies were clearly outlined to Mr. Spells at the least no later than October 15. He knew or should have known that to continue to violate the attendance rules would result in his discharge.

Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

A worker's failure to notify his employer when absent, unless there is a compelling reason for the failure to give notice, is misconduct. Tolle, Comm. Dec. 9225438, June 18, 1992

Based on the above, Mr. Spells was discharged for misconduct connected with the work.

DECISION
The determination issued on November 21, 2003 is AFFIRMED. Benefits are denied for the weeks ending November 8, 2003 through 

December 13, 2003. Mr. Spells’ maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on January 23, 2004.
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Hearing Officer

