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CASE HISTORY

The employer timely appealed a determination issued on October 22, 2003 that allows benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
Ms. Torrence last worked for Wal-Mart Associates, Inc. during the period September 11, 2001 through October 6, 2003. She earned $10.04 for full-time work as a customer service manager. 

Ms. Torrence was discharged effective October 6 for alleged theft.

On October 4, Ms. Torrence clocked in for work and realized that her water bottle at her station was missing. She grabbed an empty, for sale, water bottle off the shelf and filled it with water. When confronted, Ms. Torrence at first lied about paying for the bottle ($1.96) then admitted about 20 minutes later that she had not paid for the bottle at the time she took it. Ms. Torrence paid for the bottle prior to admitting that fact to her employer.

The employer suspended Ms. Torrence pending review by the loss prevention manager. The loss prevention manager made the decision to discharge Ms. Torrence on October 6. The employer maintains a zero tolerance for theft and can discharge employees on a first violation. Ms. Torrence had no other problems while working for Wal-Mart.

Ms. Torrence argues that she was pregnant at the time and her vitamins caused her to become thirsty. She knew that she should not have taken the bottle without paying for it first. The employer’s policy prohibits buying items while on the clock. Ms. Torrence did not think to contact a supervisor to get permission to fill a water bottle. She had intended to pay for the bottle on her break.

Ms. Torrence gave birth on November 16. There is no evidence that her availability for work has been addressed by the Anchorage Call Center.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

     (a)  An insured worker is disqualified for waiting-week credit

          or benefits for the first week in which the insured

          worker is unemployed and for the next five weeks of

          unemployment following that week if the insured worker...

          (2)  was discharged for misconduct connected with

               the insured worker's last work.

8 AAC 85.095 provides in part:

     (d)  "Misconduct connected with the insured worker's work" as

          used in AS 23.20.379(a)(2) means

          (1)  a claimant's conduct on the job, if the conduct

               shows a wilful and wanton disregard of the

               employer's interest, as a claimant might show, for

               example, through gross or repeated negligence,

               wilful violation of reasonable work rules, or

               deliberate violation or disregard of standards of

               behavior that the employer has the right to expect

               of an employee; wilful and wanton disregard of the

               employer's interest does not arise solely from

               inefficiency, unsatisfactory performance as the

               result of inability or incapacity, inadvertence,

               ordinary negligence in isolated instances, or good

               faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division’s Benefit Policy Manual, Section MC 140, states in part:

A worker who is discharged for stealing or improperly acquiring property is discharged for misconduct. The problem may lie in determining whether the act complained of was in fact done by the worker. Often, the only evidence of theft is that the property is found to be in the possession of a worker who is not authorized to have it. In such cases, it is the worker's burden to show how and why it was acquired…. 

Even though it cannot be conclusively proven that the worker actually stole the property, a discharge is for misconduct in connection with the work if:
· a worker possesses property knowingly, and 

· the worker is knowingly without authorization to have it. 

There is no dispute that Ms. Torrence took and used the water bottle without paying for it. Although she may have intended to, and did so, pay for it later, the fact remains that she knew of the rule that prohibited her actions. 

The Tribunal recognizes that this may have been an isolated incident. However, Ms. Torrence knew of the rule and consciously made the decision to take the property without paying for it first. Theft is a serious matter and taking property without the proper authorization is against the employer’s interests. Accordingly, the disqualifying provisions of AS 23.20.379 apply in this matter.

A woman who gives birth typically is unable to work at least for the week that the birth took place. Since there is no evidence that Ms. Torrence’s availability for work has been addressed, that issue will be remanded for consideration by the Anchorage Call Center.

DECISION
The determination issued on October 22, 2003 is REVERSED. Benefits are denied for the weeks ending October 11, 2003 through 

November 15, 2003. Ms. Torrence’s maximum benefits payable is reduced by three times the weekly benefit amount. Further, the claimant may not be eligible for future extended benefits.

The issue of Ms. Torrence’s availability for work under 

AS 23.20.378 is REMANDED to the Anchorage Call Center for investigation and issuance of a determination if it deems necessary.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on December 16, 2003.
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