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CASE HISTORY

The employer timely appealed an October 30, 2003 determination that allowed Mrs. Diehl’s unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether Mrs. Diehl had good cause to voluntarily leave suitable work, or if she was discharged for misconduct connected with her work.

FINDINGS OF FACT

Mrs. Diehl began working for the employer in her current position of patient accounts representative on June 18, 2003.  Her last day of work was September 29, 2003. At the time work ended, she was usually scheduled to work 37.5 hours per week. She was paid $12.46 per hour.

Shortly before Mrs. Diehl’s employment ended, certain facts about her personal life were published in the local newspaper.  As a result, Mrs. Diehl began seeing a counselor.  Because the employer was responsible for medical billing, the billing for Mrs. Diehl’s visits to her counselor came through her employer for payment.

One of Mrs. Diehl’s co-workers would not allow their daughters to play together after reading the article in the newspaper.  Mrs. Diehl called that co-worker and told her what she thought of her decision.  The co-worker called the police and filed harassment charges against Mrs. Diehl.

Mrs. Diehl called several other co-workers and asked them what was being said about her at work.

On September 29, Mrs. Diehl asked Ms. Shriver, her supervisor, if she could be transferred to the evening shift to avoid exposure to what co-workers might be saying about her.  She also requested Ms. Shriver to speak to the staff about any rumors. 

Ms. Shriver spoke with the staff, and they agreed to minimize any gossip, but said the main animosity had been caused when Mrs. Diehl called them at their homes.

On September 30, Ms. Shriver called Mrs. Diehl and told her a transfer to the evening shift was not possible.  Mrs. Diehl went on annual leave through October 2.

Sometime within the following few days, Mrs. Diehl called the head of Human Resources and accused a co-worker of breaching industry confidentiality by informing her co-workers that she was seeing a counselor.  She did not want the employer to do a formal investigation into the matter; she just wanted a transfer to Juneau or Prince of Wales.  The transfer was denied.

Given industry compliance requirements, the employer had no choice but to conduct a formal investigation.  On October 6, after interrogating the five co-workers who were named as within earshot of the alleged breach, the employer concluded that the allegation was false.  Mrs. Diehl was informed that because of the seriousness of her allegation, formal proceedings would be initiated to determine if her termination was in order. 

Mrs. Diehl chose to resign on October 6 before the termination process was initiated.

PROVISIONS OF LAW

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.

CONCLUSION

A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

In Arnold, Comm'r Decision 95 1772, Aug. 5, 1996, it was held that a convicted felon became the moving party when he chose to quit his job as a school teacher before the employer completed its discharge procedures. In that case, as in this, the employer was taking steps to fire the claimant, but had not completed the process. It was stated in that case ". . . the claimant had the choice, at the time he quit, whether to terminate immediately or wait to see if he would actually be dismissed." The same holds true in the present case. The testimony and evidence establish that the employer had not made a definite decision to fire the claimant at the time she resigned, as the employer had not begun its investigation of the matter. The Tribunal concludes then that the claimant voluntarily quit her job.

“Once having voluntarily quit, it is the burden of the claimant to establish good cause." Fogleson, Comm'r Dec. 8822584, February 28, 1989.

The Employment Security Division’s Benefit Policy Manual § VL 135.5, states in part:

Leaving in anticipation of a discharge is a voluntary leaving, not a discharge.  This is true no matter how well‑founded the worker's belief was that the employer would discharge the worker if the worker did not leave (West, 9321473, June 15, 1993.)  The Commissioner stated, “We have . . . held . . . that quitting a job in anticipation of a discharge is without good cause.”  (Pence, 9324931, Feb. 9, 1994) 
Mrs. Diehl did not attend the hearing to give testimony as to why she quit her job.  If she quit in anticipation of discharge, the department has long held that is without good cause, as stated in Pence, above.  If she quit because she could not get an evening shift or transfer, Mrs. Diehl has not shown the situation was such that she was compelled to leave the employment.

Because Mrs. Diehl has not met the burden that is hers to establish she had good cause to leave her employment, good cause for leaving cannot be found.

It is the conclusion of the Appeal Tribunal that Mrs. Diehl voluntarily left suitable work without good cause.

DECISION

The October 30, 2003 determination is REVERSED. Mrs. Diehl is denied benefits under AS 23.20.379 beginning with the week ending October 11, 2003 through the week ending November 15, 2003. Her maximum payable benefits are reduced by three times her weekly benefit amount, and she is ineligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on December 18, 2003.


Janne Carran


Hearing Officer
